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CRIMINAL INTENTION. 


THE principle involved in the maxim, Actus non facit reum nisi 
mens sit rea, runs through the criminal law. ‘* It is a principle of 
natural justice,” said Lord KENYON C. oe ‘Cand of law, that the 
intent and the act must concur to constitute the crime.”! For this 
reason, the guilt of the accused must depend on the circumstances 
as they appear to him. Thus the crime of larceny cannot be com- 
mitted, unless the goods taken appear to have an owner, and the 
party taking must know or believe that the taking is against the 
will of the owner.*_ And where dangerous articles are sent by rail- 
way, if the consignor deceives a carrier by putting such articles 
into the, middle of a package which he delivers to the carrier, and 
the carrier unsuspectingly hands the package to the railway com- 
pany, the carrier is not liable to be convicted, because he has not 
the mens rea.® 

It is a maxim running through the whole law, the principal ap- 
plications of which are to be found in the criminal law, that every 
person must be taken to intend the natural consequences of his own 
acts. or this reason, a criminal intention is often presumed from 
acts which, morally speaking, are susceptible of but one interpreta- 
tion. When, for instance, a party is proved to have laid poison 
for another, or deliberately struck at him with a deadly weapon, or 
discharged loaded fire-arms at him, it would be absurd to require 
the prosecution to show that he intended death or bodily harm to 
that person. So, where a baker delivered adulterated bread for the 
use of a public asylum, it was held unnecessary to allege that he 
intended it to be eaten, as the law would imply that from delivery.® 
The setting fire to a building is evidence of an intent to injure the 


1 Bowman v. Blyth, 7 E. & B. 26, affords an illustration of this principle. 

2 Regina v. Thurborn, 1 Denison, 387. 

5 Crompton J. in Regina v. Sleep, 1 Leigh & Cave, 53. 

Commonwealth v. York, 9 Met. 103; Commonwealth v. Hersey, 2 Allen, 
179, 180; Best Ev. § 435, 3rd ed. 

5 Rex v. Dixon, 3 M. & Sel. 11. 
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owner, although no motive for the act is shown.' And the uttering 
of a forged document is conclusive of an intent to defraud the per- 
son who would naturally be affected by it, which inference is not 
removed by that party swearing that he believes the accused had no 
such intention.? 

Several decisions, however, are opposed to the general adoption 
of this rule, and tend to show that, in respect to those statutory 
offences, the character of which varies according to the intent with 
which they are perpetrated, the rea/ intention of the prisoner must 
be left to the jury to be inferred from the facts proved. Thus, on 
an indictment for cutting,’ where the intent laid in the several counts 
was to murder, to disable, and to do grievous bodily harm, but the 
intent found by the jury was to prevent being apprehended, the 
judges held that a conviction could not be sustained, though the 
prisoner had inflicted a serious wound.* So, where a party was 
charged with inflicting an injury dangerous to life with intent to 
murder, Mr. Justice Patrreson held, in one case, that the jury 
must be satisfied that the prisoner, at the time he committed the 
assault, had formed a deliberate intention of murdering his victim ; 
but in a subsequent case,° the same learned judge observed, that 
the jury might infer such intent from the circumstance that, had 
death ensued, the crime would have amounted to murder. Again, 
on an indictment under the act of 9 Geo. 4, c. 31, charging the 
prisoner with shooting at the prosecutor with intent to murder him, 
Mr. Justice LirTLepALe allowed the jury to pronounce a verdict 
in accordance with the actual intent, which was to kill another per- 
son, and the prisoner was consequently acquitted.’ The principle 
of this decision has also been recognized by Barons Parke and 
ALDERSON, in a case where the prisoner was charged, under 7 
Will. 4 & 1 Vict. ¢. 85, § 2, with causing poison to be taken by 
the prosecutor with intent to murder him, and it appeared that 
the prisoner’s real intention was to poison another party.° 

Notwithstanding these decisions, and the high reputation of the 


! Rex v. Farrington, R. & R. 207 

2 Rex v. Sheppard, R. & R. 169. See also Rex v. Mazagora, R. & R. 291; 
Regina v. Nash, 2 Denison, 493. 

3 Under the repealed act of 43 Geo. 3, c. 58. 

4K. v. Duffin, R. & R. 365. This case is badly reported, and perhaps the 
decision turned upon the ground that the attempted apprehension was not lawful. 

5 R. v. Cruse, 8 C. & P. 545. 

R. v. Jones, 9 C. & P. 260. 

7R. v. Holt, 7 C. & P. 518. The learned judge observed, in summing up, “ If 
this had been a case of murder, and the prisoner intending to murder one person, 
had, by mistake, murdered another, he would be equally liable to be found guilty. 
The question, however, may be different on the construction of this act of Parlia- 
ment.” 

8 R. v. Ryan, 2 M. & Rob. 213. This, and the succeeding paragraph, is taken 
from Taylor on Evidence, §§ 69, 70. 
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judges by whom they were pronounced, it is submitted that the 
distinction which they tend to establish is founded on no sound 
principle, but goes far towards frittering away one of the most 
valuable presumptions known to the criminal law. It must also be 
borne in mind, that other judges of great experience m the admin- 
istration of criminal justice have refused to recognize this distine- 
tion.' But whether in these statutory offences the actual intent is 
to be found by the jury, or the implied intent is to be presumed by 
the law, it is agreed on all hands to be immaterial whether the in- 
tent charged be the principal or subordinate motive which instigated 
the commission of the crime. Thus, where the jury found that the 
prisoner had wounded the prosecutor with the view of preventing 
his lawful apprehension, but that, in order to effect that purpose, he 
intended to do him some grievous bodily harm, the judges held that 
the conviction was right on a count charging the latter offence.? 
The same rule has been recognized where the immediate object of 
the criminal was to rob the party he wounded, and the wound was 
inflicted as the means of effecting the robbery.* 

A criminal intent is sometimes transferred by law from one act to 
another, the maxim being In criminalibus sufficit generalis malitia 
intentionis cum facto paris gradis. ‘* All crimes,” says Lord 
Bacon, ** have their conception in a corrupt intent, and have their 
consummation and issuing in some particular fact, which, though it 
be not the fact at the which the intention of the malefactor levelled, 
yet the law giveth him no advantage of the error, if another parti- 
cular ensue of as high a nature.”* Thus, if a poisoned apple be 
laid in a certain place, with a view to poison A., and B. comes by 
chance and eats it, this amounts nevertheless to murder, although 
the malicious intention of the person who placed the apple was 
directed against A., and not against B.6 A., maliciously discharg- 
ing a gun at B., kills C.; A. is guilty of marder, for the malice is 
transferred from B. to C.° 

The principle, that to constitute an offence there must be a 
guilty mind, must be imported into a statute, although the 
statute itself does not in terms make a guilty mind necessary to 
the commission of the offence. There are cases of innocent 
possession in which it is clear that the possessor had not that 
guilty mind. In a very recent case, the prisoner was indicted 
under the 9 & 10 Will. 3, c. 41, § 2, for having been found in 


R. v. Lewis, 6 C. & P. 161, per Gurney B.; R. v. Jarvis, 2 M. & Rob. 40, per 
Id.; 1 Taylor Ev. p. 90, notes 1, 2, 3, & 4. 
2 R. v. Gillow, 1 Moodv, 85. 
3 R. v. Bowen, C. & Marsh. 149, per CoLERTDGE J. 
# Bacon, Max. Reg. 15; Best Ev. § 436, 3rd ed. 
5 Plowd. 474. 
6 Regina vy. Smith, Dearsly, 559. 
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possession of naval stores marked with the broad arrow. The jury 


returned a verdict that the prisoner was found in possession of 
copper marked with the broad arrow; that they had not sufficient 
evidence before them to show that the prisoner knew that the copper 
was so marked ; but that he had reasonable means of knowing that 
it was so marked. It was decided that upon these findings the 
prisoner could not be convicted. Cocksurn C.J. :—*‘‘ The authori- 
ties may be reconciled in this way, viz., that it is a fair presumption, 
where a man is found in possession of marked articles, that he knew 
them to be marked; but that presumption may be rebutted by the 
circumstances of the case.” ! 

The mens rea is an essential ingredient in every offence. It is 
true it may be dispensed with by statute; but the terms which 
should induce the court to infer that it is dispensed with must be 
very strong.2. Whenever the law positively forbids a thing to be 
done, it becomes thereupon ipso facto illegal to do it wilfully, or, 
in some cases, even ignorantly, and consequently the doing it will 
be the subject of an indictment or other criminal proceeding, 
simpliciter, and without the addition of any corrupt motive.* Thus, 
cutting trees upon a public burying-ground for purposes of private 
profit, without consent of the public authorities having charge of it, 
is a violation of a statute which provides a penalty for destroying 
trees within the limits of a place of burial, although the person 
who cuts them is the owner of the fee of the land, and honestly 
believes that his acts are lawful. His opinion or belief, however 
honestly entertained, that his conduct was lawful, does not change 
the character of the act, or constitute a defence to the indictment. 
It is an act done intentionally, which is an encroachment upon the 
rights of the public. The only remedy is by an an indictment ; 
and the intention is not an essential part of the offence.* It could 
hardly be doubted thaf it would constitute no defence to an indict- 
ment for obstructing a highway, if the defendant could show that 
he mistook the boundaries of the way, and honestly supposed that 
he was placing the obstruction upon his own land.’ A person may 
be convicted of being a common seller of intoxicating liquor, although 
he did not know or suppose the liquor sold by him to be intoxicat- 
ing.® The same principle was applied in case of bigamy,’ and in 
the case of adultery. * 


1 Regina v. Sleep, 9 W. R. 709; 1 Leign & Cave, 44 (1861). See Regina v. 
Cohen, 8 Cox, C. C. 41. 

2 CockBurN C. J. in Regina v. Sleep, 1 Leigh & Cave, 53. 

3 Asnurst J. in Rex v. Sainsbury, 4 T. R. 457; Commonwealth v. Boynton, 2 
Allen, 161; Commonwealth v. Viall, 2 Allen, 512; Broom’s Maxims, 275, 3rd ed. 

4 Commonwealth v. Viall, 2 Allen, 512 (1861). 

5 Hoar J. in Commonwealth v. Boynton, 2 Allen, 161. 

6 Commonwealth v. Boynton, 2 Allen, 160. 

7 Commonwealth v. Mash, 7 Met. 472. 

8 Commonwealth v. Elwell, 2 Met. 190. 
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Penalties may be incurred under a prohibitory statute without 
any intention on the part of the individual offending. Thus it has 
been held that a dealer in tobacco having in his possession adulter- 
ated tobacco, although ignorant of the adulteration, is liable under 
the Stat. 5 & 6 Vict. c. 93, § 3, to the penalties therein mentioned.’ 
And in an action for penalties under the Stat. 3 & 4 Will. 4, e. 15, 
§ 2, ** for representing a pantomime of which the plamtiff was the 
author, without his license, at a place of dramatic entertainment,” 
it was held unnecessary to prove that the defendant knew that the 
plaintiff was the author; inasmuch as he had infringed property of 
the plaintiff protected by the statute, he was consequently an offen- 
der, within its terms.? 

The law will not take notice of an intent without an act. But 
when an act is done, the law judges not only of the act itself, but 
of the intent with which it was done ; and if the act is coupled with 
an unlawful and malicious intent, though in itself the act would 
otherwise have been innocent, yet, the intent being criminal, the act 
likewise becomes criminal and punishable.* Thus, the procuring of 
indecent prints, with intent to sell them, is an indictable misde- 
meanor ; but merely keeping and preserving them with that intent is 
not.* So, the mere POSSESSION of base coin with intent to utter it is 
not indictable.® And in an early case in Massachusetts, the defen- 
dant was charged with having in his possession certain forged notes 
on a bank which he knew had no existence, ‘* with intent falsely, 
fraudulently and deceitfully to utter and pass the same as true and 
genuine notes” of a genuine bank. To this indictment he demurred. 
The court said, ‘‘ The allegations amount only to an intention to 
cheat, which at common law is not indictable.”® But all acts 
towards committing a misdemeanor are not indictable. Acts re- 
motely leading towards the commission of the offence are not to be 
considered as attempts to commit it. An attempt at committing a 
misdemeanor is not an indictable attempt unless it is an act directly 
approximating to the commission of an offence.’ ‘he word * at- 
tempt” has a very distinct meaning from ‘‘ intent.” An attempt is 
that which, if it had succeeded, would be the offence in question.’ 


1 Regina v. Woodrow, 15 M. & W. 404. It is to be observed that the revenue 
laws are, in some respects, peculiar; but this case clearly sustains the text. 

2 Lee v. Simpson, 3 C. B. 871. See Russell v. Briant, 8 C. B. 836. 

3 Lord MANSFIELD in Rex v. Scofield, Cald. 403. 

4 Dugdale v. Regina, 1 E. & B. 435; Dearsly, 64. 

5 Rex v. Heath, R. & R. 184; Rex v. Fuller, R. & R. 308. 

6 Commonwealth v. Morse, 2 Mass. 138. 

7 Regina v. Eagleton, Dearsly, 538; Regina v Roberts, Dearsly, 551; Regina v. 
Gardner, Dearsly & Bell, 40. 

8 Regina v. McPherson, 3 Jurist, N. S. 523; Dearsly & Rell, 197. “To attempt” 
is to make an effort to effect some object, to make a trial or an experiment, to en- 
deavor, to use exertion for some purpose. Commonwealth v, McDonald, 5 Cush, 
3¢7. 

19? 
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For the former a man may be made answerable; for the latter he 
cannot be so. The ‘* will is not to be taken for the deed,” unless 
there is some external act which shows that progress has been made 
in the direction of it, or towards maturing and effecting it. If there 
is an attempt, if there is something of which the law can take hold, 
which can be alleged and proved, it is sufficient. Hence, an attempt 
to commit a felony is, in many cases, a misdemeanor; and the 
general rule is, that an attempt to commit a misdemeanor is a mis- 
demeanor, whether the offence is created by statute or is an offence 
at common law.' And under various statutes attempts to commit 
particular offences are indictable and punishable. 

The law will sometimes, with a view to determine the intention, unite 
two acts which have been separated by an appreciable interval of time, 
and ascribe to the later of these acts that character and quality which 
undeniably attached and was ascribed to the earlier. Thus A., 
whilst engaged in the prosecution of some felonious act, undesign- 
edly causes the death of B.; in strictness A. may be convicted of 
murder ; the felonious purpose joined with the homicide completing 
the legal conception of that crime.? So, a felonious intent is capable 
of being referred back to a prior act of trespass, so as, taken in 
connection with it, to constitute the crime of larceny. As where a 
man, driving a flock of sheep from 2 field, drove with them a sheep 
belonging to another person, without knowing that he had done so, 
but afterwards when he discovered the fact, sold that sheep and ap- 
propriated the proceeds of the sale to his own use, he was held to 
be rightly convicted of larceny.* 

In some cases the law goes farther, and attaches to acts criminal 
in themselves a degree of guilt higher than that to which they are 
naturally entitled. Thus, if a man, without justification, assaults 
another with the sole intention of giving him a slight beating, and 
death ensues, he is held responsible for homicide. And if several 
persons go out with the intention of committing a felony, and in 
the prosecution of the general design one of them commits any 
other felony, all the others are accountable for it equally with him- 
self. * 

‘¢ The true principle,” says a recent writer, ‘‘ is this: No consid- 
erations of policy can justify the condemnation of a man who is 
either innocent, or of whose guilt any reasonable doubt exists ; but 
it is very different where there is a proved base of guilty intention to 


1 Broom’s Maxims, 278, 3rd ed.; Commonwealth v. Harrington, 3 Pick. 26. 

2 Brooiwn’s Maxims, 279, 3rd ed. 

3 Regina v. Riley, Dearsly, 149. The distinction which runs through the cases 
is this: if the original possession be rightful, subsequent misappropriation shall not 
make it a felony; but if the original possession be wrongful, though not felonious, 
and then a man disposes of a chattel, animo furandi, it is larceny. Regina v. Riley, 
Dearsly, 149. See Commonwealth v. White, 11 Cush. 483. 

4 Best Ev. § 437, 3rd ed. 
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work on. There-a man is rightly held accountable for the natural 
consequences of his misconduct, though he may not have intended 
them; and perilous indeed would it be to the community were this 
otherwise. The enormity of an offence is made up not only of the 
actual amount of mischief done by the criminal, but of the tendency 
of his conduct to encourage others to break the law ; and in meas- 
uring this latter, regard must be had to the notorious difficulty of 
proving psychological facts. Look at the cases already put. <A 
man, without justification, assaults another with the sole intention 
of giving him a slight beating ; death ensues : ought a judicial tribunal 
to permit him to contend that he was not responsible for homicide? 
So, when several persons go out with the intention of committing a 
felony, the law is pe rfectly justified in holding each responsible for 
all acts done by his companions in furtherance of the general design. 
For not only was the person who did the act encour: aged in, if not 
instigated to, his guilt by the presence of the rest, but when several 
persons are involved in such a transaction it is often extremely 
diffic ‘ult to ap portion to each his precise share of guilty intention ; 
and if the onus of vm this with accuracy were cast upon the 
law, the most wicked and cunning criminals would frequently escape 
their just punishments.”! 

Having thus noticed that, with some peculiar exceptions, in order 
to constitute an offence punishable by law, a criminal intention must 
either be presumable, as where an unlawful act is done wilfully, or 
must be proved to have existed from the circumstances of the case, 
it remains to add, that, since the guilt of offending against any law 
whatsoever necessarily supposes wilful disobedience, such guilt can 
never be justly imputed to those who are either incapable of under- 
standing the law, or of conforming themselves to it; and conse- 
quently, persons laboring under a natural disability of distinguishing 
between good and evil, by reason of their immature years, or of 
mental imbecility, are not punishable by any criminal proceeding 
for an act done during the season of incapacity.? Thus, an infant 
under seven years of age is conclusively presumed incapable of 
committing felony; between the ages of seven and fourteen the 
presumption continues, but may be removed by evidence ; and a boy 
under fourteen is conclusively presumed incapable ef committing a 
rape as principal in the first degree.* Lut an infant under the age 
of fourteen years may be convicted of an assault with intent to 


commit a rape. * 


1 Best Ev. § 438, 3rd ed. 

2 Broom’s Maxims, 282, 3rd ed. 

3 Best Ev. § 440, 3rd ed. 

Commonwealth v. Green, 2 Pick. 38° (1824), PARKER C. J. dissenting. See 
the very able argument of the counsel for the prisoner. See also 3 Greenl. Ev. 
§ 215 and note. 
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QUINTILIAN’S RULES FOR THE EXAMINATION OF WITNESSES. 


On the subject of examining and cross-examining witnesses viva 
voce, Quintilian gives certain instructions. Quint. Inst. Orat. lib. 
5, ec. 7. In 1836, Mr. Best, the accomplished author of the 
Treatise on the Principles of the Law of Evidence, published a 
translation of the whole of the seventh chapter of the fifth book. 
This chapter contains a series of rules for the examination of 
witnesses ‘* which have been admired in every age, and are recom- 
mended by high authorities in our own law.”! We give extracts 
from his translation, from Guthrie’s, and from Watson’s.? The 
following is from Mr. Watson’s translation, commencing with the 
celebrated passage, Primum est, ndsse testem, which has been copied 
by Greenleaf, Best, and Taylor in their Treatises on the Law of 
Evidence :—* 

‘¢ The manner of questioning witnesses remains to be considered. 
In this part of our duty, the principal point is to know the witness 
well; for if he is timid, he may be frightened ; if foolish, misled ; 
if irascible, provoked ; if vain, flattered ; if prolix, drawn from the 
point. If, on the contrary, a witness is sensible and self-possessed, 
he may be hastily dismissed, as malicious and obstinate ; or he may 
be confuted, not with formal questioning, but with a short address 
from the defendant’s advocate ; or he may be put out of countenance, 
if opportunity offer, by a jest; or, if anything can be said against 
his moral character, his credit may be overthrown by infamous 
charges. It has been advantageous on certain occasions, not to 
press too severely on men of probity and modesty; for those who 
would have fought against a determined assailant are softened by 
gentle treatment. 

** Every question is either about some point within the cause, or on 
some point without it. On matters within the cause, the advocate of the 
accused, as we also directed the accuser, may frequently, by putting 
questions a little widely, and on subjects from which no suspicion 
will arise, and by comparing previous with subsequent answers, 
reduce witnesses to such a dilemma as to extort from them against 
their will what may be of service to his own cause. On this point 
there is certainly no instruction or exercise given in the schools ; 
and excellence in it depends rather on natural acuteness, or expe- 
rience, than anything else. 


1 Best Ev. 3rd ed. § 652. 

2 Patsall’s translation, published in 1774, is by many preferred to Guthrie’s. But 
Watson’s is far superior to both. Dr. Drake, in his “ Literary Hours,” observed 
that to translate Quintilian throughout with energy, spirit, and fidelity, would prove 
a task of the most arduous and difficult kind; such is the beauty of his diction 
and such the peculiar propriety of his epithets . 

3 1 Greenl. Ev. § 446; Best Ev. § 655; 2 Taylor Ev. § 1285. 
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‘On matters without the cause, also, many serviceable questions 
are often put to a witness; as concerning the character of other 
witnesses ; concerning his own; whether anything dishonorable or 
mean can be laid to the charge of any of them; whether they have 
any friendship with the prosecutor, or enmity against the defendant ; 
in replying to which they are likely to say ‘something of which we 
may take advantage, or may be convicte 1d of falazehood or malevo- 
lence. But all questioning ought to be extreme ly circumspect, 
because a witness often utters smart repartees in answer to the 
advocates, and is thus regarded with a highly favorable feeling by 
the audience in general. Questions should be put, too, as far as 
possible, in familiar language, that the person under examination, 
who is very frequently illiterate, may clearly understand, or at least 
may not pretend that he does not understand; an artifice which 
throws no small damp on the spirit of the examiner.” 

This Guthrie renders as follows: ‘* The main point is to know 
your witness. If timid, he may be terrified; if simple, deceived ; 
if passionate, provoked ; if ambitious, flattered; and if confused, 
he may be puzzled. But if a witness happens to be a man of 
sense and resolution, and at the same time your enemy, and sturdy 
in his manner, you are instantly to dismiss him without any ques- 
tions; but you may take off the edge from what he has said by 
some smart observation; or, if you have an opportunity, you 


may turn him into ridicule by some humorous remark, and if his 
morals are liable to censure, the infamy of his life will destroy his 


credit.” 

This Mr. Best amplifies thus: ‘* And here the great thing is to 
know the kind of witness you have to deal with. For if you ob- 
serve him to be of a timid disposition, work upon his fears ; if you see 
that he is a weak man, try to entrap him ; should he be of a passionate 
tempe r, get him into a rage; is he vain-glorious, then puff him up ; 
or if he appear verbose, entice him on to make him say some- 
thing inconsistent with his direct testimony ; but when you see that 
the witness is a prudent and steady man, either dismiss him instantly, 
with the insinuation that he is surly and hostile to your cause, or, 
in preference to trying to shake him by examination, throw out 
some short observation to the court against his testimony ; or if the 
opportunity present itself, turn him into ridicule by some pleasantry ; 
or if anything can be said against his character, attack his credit 
with the tribunal by strongly commenting on his misconduct.” 

In this passage Mr. Best has given more completely the sense of 
the author, although Guthrie’s translation is more spirited. 

We find a third as follows: ‘‘ First try to fathom your witness. 
If he be frightened, alarm him; if he’s a fool, puzzle him; if pas- 
sionate, inflame him; if pompous, flatter him; if verbose, perplex 
him; but if he’s quiet and prudent, send him about his business, as 
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prejudiced and surly, refuting him not so much by any question 
addressed to himself, as by a short speech to the Bench; or if you 
can slip it in, ridicule him by some sly remark, or if there’s any- 
thing in his character to lay hold of, smash him as a fellow not 
worthy of any credit.” 

These rules, and the whole of the seventh chapter of Quintilian’s 
fifth book, show that the manner of dealing with witnesses, which 
with us is generally confined to the criminal courts, was adopted by 
the Roman orators and lawyers on all occasions, as illustrations are 
constantly drawn from the most celebrated orations of the ancients. 

The following passage from Mr. Best’s translation may be per- 
haps more generally recommended for practical use :-— 

‘* First, let us suppose that he (the advocate) is aware how the 
witness is biased. Still, whichever way his inclination sways, the 
utmost ingenuity is requisite on the part of the advocate who is to 
examine him. For when the witness is all eagerness to injure the 
accused, the advocate should take every care to prevent the judge 
from seeing that he is so, and, for that reason, should not immediately 
begin questioning him about the matters which he is brought into 
court to prove, but come to them ina round-about way, so that 
what the man is most anxions to disclose may seem to be told by 
him in the ordinary course of examination. The advocate, also, 
should not ask him too many questions about the matters in dispute, 
in order to prevent the witness injuring his credit with the judges by 
giving favorable answers in every particular, and should only aim at 
getting as much evidence from him as might be fairly expected from 
one witness. But when the witness you have to deal with is one of 
those who will not disclose the truth until he cannot help it, the 
advocate’s greatest art is required in order to wring it from him. 
There is only one way of accomplishing this, which is, by question- 
ing him about matters which lie at a distance. For he will give 
you such answers as he thinks cannot make against the cause he 
wishes to favor; then, from the various matters he has thus been 
got to admit, you may place him in such a situation as to be unable 
to deny those facts which he is unwilling otherwise to make known. 
For as in our opening address, we frequently bring together scattered 
arguments,—each of which seems in itself to make nothing against 
the accused, but, by putting them altogether, we prove the fact 
charged,—so in like manner, we should ask a witness of this de- 
scription a great many questions about the circumstances which 
preceded and followed the main transaction, as also about the time 
and place of the occurrence, the character of parties, and such like, 
in order to try to make him light on some answer which will either 
compel him to confess what we want him to tell us, or contradict 
what he has said already. Should this not occur, it will then be 
manifest that he is unwilling to speak about the matter in dispute ; 
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and we must then proceed to examine him about others which are 
extraneous to it, in order to try if we can catch him even in that 
way. Besides, we should prolong his examination on the material 
facts of the case, for this reason, that as a witness of this kind will 
seize every opportunity of coloring his evidence in favor of the 


accused, even more than is requisite fur his exculpation, the judges 
observing this, will be induced to suspect him, which will have the 
effect of rendering his examination quite as injurious to the accused 
as if he had disclosed the whole truth against him. To pass on to 
the second case we put; suppose the advocate does not know how 


the witness is biased towards the accused; he should endeavor to 
find this out by a cautious and step-by-step examination, as it is 
called, and lead him on gradually to the answer he is desirous of 
eliciting. But inasmuch as artful witnesses are to be met with, who 
answer at first to your entire satisfaction, in order to be able after- 
wards to tell what makes against you with the greater appearance 
of truth, the wary advocate should always dismiss a suspected wit- 
ness while his testimony is favorable.” 

But we prefer the following rendering of this passage by Mr. 
Watson :— 

‘¢ Of witnesses who are summoned to give evidence, some are 
willing to hurt the accused party, and some unwilling; and the 
accuser sometimes knows their inclination, and is sometimes ignorant 
of it. Let us suppose for the moment that he knows it; yet, in 
either case, there is need of the greatest circumspection on the part 
of him who examines them. If he finds the witness disposed to 
prejudice the accused, he ought to take the utmost care that his dis- 
position does not show itself; and he should not question him at 
once on the point for decision, but proceed to it circuitously, so that 
what the examiner chiefly wants him to say, may appear to be 
wrung from him. Nor should he press him with too many inter- 
rogatories, lest the witness, by replying freely to everything, should 
invalidate his own credit ; but he should draw from him only so 
much as it may seem reasonable to elicit from one witness. But in 
the case of one who will not speak the truth unless against his will, 
the great happiness in an examiner is, to extort from him what he 
does not wish to say ; and this cannot be done except by questions 
that seem wide of the matter in hand ; for to these he will give such 
answers as he thinks will not hurt his party ; and then, from various 
particulars which he may confess, he will be reduced to the inability 
of denying what he does not wish to acknowledge. For as, in a 
set speech, we commonly collect detached arguments, which, taken 
singly, seem to bear but lightly on the accused, but by the com- 
bination of which we succeed in proving the charge, so a witness of 
this kind must be questioned on many points regarding antecedent 
and subsequent circumstances, and concerning places, times, per- 
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so that he may be brought to 
answer ; after which he must either acknowledge what we wish, or 
contradict what he himself has said. 
object, it will then be manifest that he is unwilling to speak; and 
he must be led on to other matters, that he may be caught tripping, 
if possible, on some point, though it be unconnected with the cause ; 
he may also be detained an extraordinary time, that by saying 
everything, and more than the case requires, in favor of the accused, 
he may make himself suspected by the judge; and he will thus do 
no less damage to the accused than if he had stated the truth against 
But if (as we supposed in the second place) the accuser be 
ignorant of the witness’s disposition, he must sound his inclination 
cautiously, interrogating him, as we say, step by step, and leading 
him gradually to the answer which is necessary to be elicited from 
But as there is sometimes such art ‘in witnesses, that they 
answer at first according to an examiner’s wish, in order to obtain a 
greater credit when they afterwards speak in a different way, it is 
wise in an orator to dismiss a suspected witness before he does any 
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give some 


If we do not succeed in that 


AFTER nineteen minutes’ deliberation, fifteen men, composing a 
Glasgow jury, returned a unanimous verdict, finding Mrs. Jessie 
MelIntosh, or Maclachlan, guilty of the murder of Jessie MePher- 
son, in the house No. 17 Sandyford Place, Glasgow, on the evening 
of Friday, the 4th, or the morning of Saturday, the 5th of July, 
Lord Deas, in passing sentence of death, intimated his 
decided concurrence in the verdict, and complimented the jury as 
being ‘‘ as intelligent as any he had ever seen in a box.” 
man of the jury thanked Lord Dzas for ‘‘ the comfortable manner 
in which they had been accommodated,” with which he had nothing 
whatever to do, and then the judge and the fifteen jurymen separated 
to sleep. They were very unanimous—most wonderfully unanimous 
for Scotchmen, who cannot readily be found to agree to the number 
of fifteen upon any question where it is possible to form two opin- 
But from that hour to this there have never come together 
sixteen men who were of the same unanimous opinion as Lord Deas 
Regarding the guilt or innocence of Mrs. Maclach- 
lan, the intelligent opinion of England, Scotland, and Ireland is in 
great perplexity, while the less intelligent opinion of Scotland, at 
least the opinion of the lower orders, is in no perplexity at all, but 
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has, in the proportion of at least twenty to one, settled that Mrs. 
Maclachlan is innocent, and another person is guilty. Glasgow, as 
a city, has gone almost insane upon the subject (it says nota little for 
the great heart of Glasgow, that a desire to see justice dune to a sailor’s 
wife can convulse it so), and several members of its population have 
gone altogether insane. Not the mere vulgar students of murder 
for the sake of the terrific are called upon to attend to a phenomenon 
like this, a phenomenon which has arisen, as it has done, upon one 
of the most, if not the most perplexing case of circumstantial 
evidence known in the annals of crime. We have thought longer 
than nineteen minutes about it, and have come to some ideas, if not 
to some conclusions, on the subject, which we shall try to unfold ; 
premising, at the outset, that we feel it very difficult to fix on the 
best point at which to attack so very complicated a subject, but 
have chosen to start from an historical narration of facts, appending 
brief comments as they seem to be required, and then balancing, as 
we best can, the weightiest matters of evidence. 

On the afternoon of Monday, the 7th July, Mr. John Fleming, 
accountant in Glasgow, on his return from his country-house at 
Denoon, to which he had gone on Friday, found in his house his 
father, a very old man, whom he had left in it, and his son, who had 
entered a few minutes before him, and learned from them that his 
single domestic servant in this town-house, by name Jessie McPher- 
son, had been missing for three days. His father had been in the 
house all the time, cooking his own food, and doing whatever 
was necessary for himself, and he had made no inquiry whatever 
about the servant further than to try her bedroom door, which was 
locked, but had waited for the return of his son, expecting always, 
as he said, that the servant also would return. His grandson had 
arrived a little before his son, and as soon as the latter arrived, the 
young man told his father that the servant ‘‘ was off, or was lying 
downstairs dead.” The *y all went to her room door, and Mr. John 
Fleming, the master of ‘the house, tried the key of the store-room 
in the lock, and it opened it. Her dead body was lying on the 
floor on its face, almost naked, with a cloth thrown over the upper 
part of it. Doctors were called in, and the police, and it was found 
that she had died from a number of wounds on the head, caused by 
a bluntish cutting instrument. There were traces of blood on the 
kitchen floor, and ve ry visible stains of blood on the back of the 
door, and the ‘‘ jaw-box,” and a trail along the passage as if the 
dead body had been drawn from the kitchen to the room. The 
floor of the kitchen had been washed, or partly washed, apparently 
at different times, and part of it was not dry when the police and 
doctors were called in, and was dry two hours afterwards, the 
floor being of a hard bluish stone which dries quickly. The floor 
of the room in which the body was locked had been partially washed, 
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as had also the upper part of the body about the head, neck, and 
breast. 

The washing of the floor, and the conduct of old Mr. Fleming in 
remaining so long in the house by himself without seeking after the 
servant, at once directed suspicion to him, and on Wednesday he 
was apprehended in virtue of a warrant from the Sheriff, and com- 
mitted to prison. The day before his apprehension his son had 
discovered that various articles of silver plate were missing, and on 
the same day it was found that they had been pawned by a young 
woman who gave the name of Mary Macdonald, who received on 
them the sum of £6 15s. The young man who received the articles 
had paid little attention to the woman, and could give only an im- 
perfect description of her. But somehow or other, Mrs. Maclach- 
lan, the intimate friend of the murdered Jessie McPherson, who 
had been twice examined regarding the murder by the Procurator 
Fiscal (the official who collects and reports evidence to the Lord 
Advocate as Crown-prosecutor), was at last fixed on, and rightly 
as it has turned out, as the pledger of the plate, and on Sunday 
was taken into custody. The clue that guided the police to her has 
not yet been made public, nor has the date of its discovery, and 
nothing can be known with certainty regarding it; for the whole 
investigation was conducted by the Glasgow officials with so little 
integrity and openness, and so much of the dexterity and cunning 
of pettifoggery, that it is not at all improbable that Mrs. Maclachlan 
was suspected almost as early as old Fleming, that she was twice 
examined by the Procurator Fiscal merely to entrap her, and that 
she was watched during the week she was at liberty. At all events, 
she was easily proved to have been wandering about the fields near 
Hamilton, a small town ten or twelve miles from Glasgow, and to 
have placed there at various places certain shreds of cloth, which 
had been saturated with blood, and which were sworn to have been 
fragments of two petticoats and a gown usually worn by her. She 
was called upon on three occasions to make what is called in Scotch 
law a ** declaration,” which is in theory a voluntary statement by a 
prisoner charged with a crime, in reference to his or her connection 
or want of connection with that crime ; but is in practice a reply to 
a series of questions put by the Procurator Fiscal in presence of a 
magistrate to the prisoner, secluded from all advice, for the purpose 
of entrapping him or her into admissions of complicity or guilt, 


or into the telling of lies, which are construed to be evidence of 


guilt, because in Scotland all innocent persons are presumed to 
speak the truth. Mrs. Maclachlan told lies in her three declara- 
tions ; perhaps led into a snare, being too simple and polite to hold 
her tongue when a gentleman like the Procurator Fiscal was press- 
ing her to answer questions. She had told a woman who used to 
wash for her that she was going on the night of Friday, the 4th 
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July, to see Jessie; and her lodger, a Mrs. Campbell, proved that 
she was out of the house on that night, and that she (Mrs. C.) 
had to rise to attend to the prisoner’s child, who cried at five in the 
morning ; and also that a rum-bottle found in a press in Mr. Flem- 
ing’s house was like one belonging to her, which it was assumed 
Mrs. Machlachlan had carried with her. There were three bloody 
prints of a naked left foot left after the washing of the room floor 
in which Jessie McPherson’s dead body lay. The parts of the 
board on which they were found were cut out, and the doctors 
caused Mrs. Maclachlan to dip her naked left foot in blood, when 
the print of it on a board corresponded with those which had not 
been washed out in Jessie McPherson’s bedroom. She had carried 
off some of Jessie McPherson’s clothes with her, and sent them by 
the railway to Ayr, to lie till called for. She had told her husband 
about this as well as about the pledging of the plate. The ingenious 
Fiscals had him also apprehended as being guilty of the murder, 
although they had good reason to believe that he was out of Glasgow 
on the night in question, and had no reason to believe the contrary, 
and by this scandalous device they seem to have succeeded in getting 
him to make a declaration in which he gave them all the information 
that he had derived from his wife, and then, after they had suc- 
ceeded in this trick so far as they desired, they hberated him, having 
professed to find out what they knew, or ought to have known all 
along, that he was in Ireland on the night of the murder. And so 
by one means and another, partly fair, partly unfair, the evidence 
was gathered together which was considered sufficient to demonstrate 
that Mrs. Maclachlan alone was guilty of the murder of Jessie 
McPherson, and after eight days’ confinement, the old man, Mr. 
James Fleming, was set at liberty. 

The whole evidence, extending into many details (too numerous 
to mention), was fully laid before the public in a trial at the Circuit 
Court of Glasgow, which occupied four days in September, and the 
jury, with the approbation of the presiding judge, Lord Dras, or 
as many prefer to affirm, at his instigation, after nineteen minutes’ 
deliberation, returned a verdict unanimously finding Mrs. Maclach- 
lan guilty of the murder of Jessie McPherson, and of the theft of 
her clothes and of Mr. Fleming’s silver plate. After the verdict, 
and after the Advocate-Depute had ‘‘ moved for sentence,” Mr. 
Andrew Rutherford Clark, the Sheriff of Inverness, who had acted 
as counsel for the prisoner, stated that he understood the prisoner 
had a statement, either to be made by her own lips, or to be read 
by some one for her. Lord Deas said she was at liberty to make 
it in any way she preferred ; whereupon the prisoner, who had sat 
quite still during the trial, with her veil down, threw her veil off 
her pale face for the first time, and in a calm, clear, earnest voice, 
said, ‘* I desire to have it read, my lord. I am as innocent as my 
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child, who is only three years of age.” It was then read to a 
breathlessly attentive court by Mr. Clark, and when it was finished, 
the prisoner was ordered to stand up, and Lord Degas proceeded to 
pronounce sentence of death, in a tone of voice and with a manner 
which are universally reported to have betrayed no kindliness or 
compassion. He told her that her statement conveyed to his mind 
‘*the impression of a tissue of as wicked falsehoods as any to which 
I ever listened.” In spite of not a little respect for Lord Deas, 
whose rapidity and clearness of intellect, indomitable pugnacity and 
energy, extensive law learning, and capacity for reaching on fitting 
occasions a very high level of judicial eloquence, entitle him to a most 
conspicuous and honorable place among Scotch judges, both living 
and dead, we cannot but believe that his ‘* impression,” so roughly 
announced to this poor woman standing under the very shadow 
of the seaffold, is as false as any part of her statement can possibly 
be: and that in truth this statement contains the most authentic 
narrative that most probably will ever be given of the mysterous 
Glasgow tragedy. A tissue of lies it is not, for it fits completely 
into the whole evidence. There may be one very great and very 
wicked lie in it, but there is not more than one of that character. 
The suspicion that has been thrown upon it since the trial is not 
that it is a tissue of lies, but that it is a tissue of truth with one lie 
ingeniously interwoven, and that it has been concocted by her agents 
and adapted to the evidence after they knew it all. That view may 
possibly be correct, but we do not believe it. We learn on good 
authority, that her agents are three young lawyers of ability above 
the average of their profession, of highly respectable connections, 
and the prospect of almost certain success in their business of law- 
agents. They have worked for the poor woman it is said, not a 
little from motives of charity, for she and her relations are too poor 
to pay; and it is all but certain that they would not have risked 
their chances of success in life, to put the matter no higher, by 
telling to the world a deliberate lie. They say that the substance 
of the statement was con.municated to them in August, so soon as 
she was assured of the liberation of Mr. Fleming, regarding whom 
she had said, oftener than once, that he ‘‘ would surely clear her,” 
and had expressed her surprise that he did not do it, with the most 
convincing appearance of sincerity. But whether fabricated by the 
agents or not, it has given a shape to possibilities which the jury 
ought to have taken into account, and in the meantime it has ob- 
tained a respite from death of the unfortunate woman. Although 
it may be false in one vast particular, it contains the truest and 
most concise account of the essence of this case, and our chief 
regret with regard to it is that we have not space to print it entire. 
The reading of it occupied forty minutes. It is full of the most 
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Defoe-like circumstantiality of detail ; and if untrue, it is capable of 
being contradicted at many points. 

The substance of this statement is, that on the night in question 
she called on Jessie McPherson after 10 o’clock, having delayed 
till that hour to allow the old man Fleming, who was jealous and 
inquisitive, to be in bed; that she found on being Jet in by Jessie 
that he was in the kitchen beside her; that a little after eleven he 
sent her out for half a mutchkin of whisky; that she found the 
whisky-shop shut, and on returning without the whisky found the 
back-door of the house also shut; that she knocked and received no 
answer, and knocked again with the lane-door key, and at last old 
Fleming opened the door; that she found that during her absence 
Jessie had been struck by him and cut across the forehead and nose, 
and was lying on the floor of the laundry, which was her bedroom, 
insensible ; that she bathed her face, and washed away the blood, 
and that in a while Jessie returned to consciousness, and told her 
that the old man had struck her; that a fortnight before he had 
come into her bed during the night and attempted to take liberties 
with her; that she had threatened to tell his son, and that he had 
begged that she would not, and se¢émed uneasy at these threats ; 
that she had shut him out of the laundry, and that he came back 
and in a passion struck her suddenly ; that the prisoner nursed her 
during the night, helped her to bed, and on her feeling cold helped 
her to the kitchen, as she was weak and unsteady on her feet, and 
made a kind of bed for her before the fire; that she did not wish a 
doctor, and did not seem to be apprehensive about her wounds ; 
that about break of day Jessie seemed to turn worse and to faint 
away ; that she proposed to go for a doctor, but the old man seemed 
averse, and said he did not know where a doctor was to be found, 
and that he would go down and see how Jessie was, and whether a 
doctor was necessary; that while she was upstairs trying the front 
door, and looking out at a back window to see if any one was 
stirring in the neighboring houses, she heard a noise downstairs, 
and on running down, saw the old man finishing the murderous 
work he had begun; that he alleged as his reason for this second 
and fatal attack that he knew she could not live, and that if a doctor 
came he would be brought in for her murder; that she promised 
not to tell and was induced by him, partly as a bribe, and also in 
order to produce the appearance that the house had heen robbed, to 
take the articles of silver plate and some of Jessie McPherson’s 
dresses ; that while she was in the house, and some time before she 
left, the milkboy came to the door, and that the old man went up- 
stairs to answer, and came down without milk; and that she left 
the house by the back door about eight or half-past eight o’clock, 
reached her own house about nine o’clock, and was let in by her 
lodger Mrs. Campbell. 
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The difficulty of concocting this story in all its details, will strike 
every intelligent reader, and it will become doubly apparent to any 
one who will take his pen in hand and try to remodel or abridge it. 
That it is in all respects a probable or satisfactory statement we 
cannot say, but the verisimilitude of it is very surprising, as also 
the manner in which it accounts for much that is mysterious in the 


case. For instance, what is more remarkable than for the body of 


a murdered person to be partly washed? But the apparently unex- 
plainable fact becomes intelligible in the light of this statement, and 
that which could only be the whimsical performance of a lunatic 
murderer, is seen to be the work of kindness of some one for the 
time at least not intent on murder. No doubt it is possible that 
after striking the first rash blow she may have endeavored to revive 
her friend, and after she thought recovery hopeless, she may, from 
that-dread of discovery which she imputes to old Fleming, have 
gone on to murder her. So that if there had been nothing explained 
by that statement but the washing of the body, the dreadful weight 
of evidence that presses against her would not have been much 
lightened. It would have shown that the murder was not deliberate, 
as was otherwise shown by her announcing the intended call on 
Jessie that night to the woman whom she desired to come and keep 
her child. Indeed, had old Fleming not been in the house that 
night, and had his conduct been less peculiar, and less at variance 


with his proved charater, and all human probability, the verdict of 


the jury might have been considered as free from reasonable doubt, 
and as justified by the whole body of the evidence. 

Sut fortunately for Mrs. Maclachlan, it may be unfortunately for 
the ends of justice, old Fleming’s conduct was such as to subject 
him to very heavy suspicion, and let us say at once that after the 
best consideration we have been able to give the whole evidence, we 
are deliberately of opinion that the balance of probabilities hangs 
about evenly between him and Mrs. Maclachlan; or, in other 
words, that the proof of his guilt is as strong as the proof of her 
guilt. The facts that weigh heaviest againt her we have already 
noted, and of them all we think the blackest was the haste with 
which she pawned the silver plate, and sent the gown of her deceased 
friend to the dyer. The appropriation of the clothes showed, it 
must be confessed, no inconsiderable callousness of feeling, and her 
poverty, from improvidence or other causes, was such as to render 
the £6 15s. which she received for the silver plate no inconsiderable 
object to her. But then it must be remembered her poverty was not 
of a temporary character, but had lasted for years; it was the 
motive for her crime on the hypothesis of her guilt; and if the 
£6 15s. worth of silver plate was an adequate motive to commit a 
murder, it was no less adequate a motive to conceal a murder that 
had been committed. But if she did commit a murder for the sake 
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of plunder, why did she carry off so little booty? There were 
surely more than £6 15s. worth of portable valuables in the hiouse 
of a gentleman in the position of Mr. Fleming the accountant? 
Was there no more silver plate + an that, no jewellery, no bed and 
table linen equally portable with Jessie MePherson’s black silk dress 
and plaid, and much less likely to be identified, of which Mrs. 
Maclachlan, who had been a servant in the house, must have had 
some knowledge? Why carry off these dresses of Jessie McPher- 
son’s at all, except that one which was thrown over her own bloody 
clothes? Does it not almost appear that here the semblance of a 
robbery had been achieved on the most economical principles, and 
with results the least favorable to the robber? If plunder was the 
motive of this murder, why spend time in washing the floors so 
long as there was a locked drawer or press in the house to open and 
ransack ? 

The old man, who was examined as a witness on the trial of Mrs. 
Maclachlan,’ stated that on the morning of Saturday, the 5th of 
July, he was awakened by a ** lood squeel” (i. e. a scream), ** an 
odd kind of squeel,” and after that he heard other two not quite so 
loud ; that he jumped out of bed but returned to it as he heard 
nothing more, took his watch from under his pillow and saw that it 
was four o’clock of a ‘* verra clear mornin,” and that he soon fell 
asleep and slept till six; that he wondered that Jess did not come 
as usual to his bed with his porridge and milk at eight o’clock 
in the morning, and that he lay till nine, when he arose, went down 
stairs and knocked at the servant’s door, but received no answer, 
and found that it was locked. He admitted that that night he took 
his shirts that had been washed and dressed off a screen in the 
kitchen which had been laid or pushed over against the pantry door, 
and that two of his shirts were marked with blood, but on cross- 
examination he denied that he knew the marks were blood, but said 
that he thought they were paint or iron-ore. However, it is to be 
mentioned in passing, that two of these bloody smears on the shirts 
were about the size of a hand-breadth, and could not have been 
mistaken by any one of ordinary intelligence. He further admitted 
that althou; wh he had heard the screams, and found the servant 
gone and her door locked, he gave no alarm, and never mentioned 
to any one that the servant was away, but went on making his own 
bed and cooking his own food during Saturday, Sunday, and Mon- 
day, until his son’s arrival. Manifestly, the combination of appar- 
ent candor and of superhuman carelessness in these statements is 
very perplexing. He did not require to admit, it would seem at 
first sight, that he heard screams at four o’clock in the morning, 
which ought to have helped to incite him to inquire after the servant 
and have her room door opened at the least, nor is it easy to con- 
jecture how, if Mrs. Maclachlan was the murderess, she should 
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have deferred her deed of darkness until broad daylight. But her 
statement does suggest some reason for this admission on the part 
of the old man, for she says, that it was about that time of the 
morning that he finished the murder, and that she screamed and 
called out, ** help, help.” He is, according to his own account, 
‘* very deaf,” but, if her statement be true, he would hear these 
screams, and perhaps he might think that some one outside had 
heard them and that they were so loud that it would not do to deny 
that he also had heard them. The excuse set up for this three days’ 
apathy on the part of Mr. Fleming senior, is, that he is eighty-seven 
years of age, that he had been a weaver in his youth and did not 
require the attendance of a servant, and that Jessie McPherson was 
not his servant. But, unluckily for this excuse, it was proved that 
his curiosity was far from torpid ; that he had got out of bed to see 
who rang the door-bell; that he watched all the servants in the 
most offensive manner, acting as a spy upon their visitqrs, and ask- 
ing where they had been and what they had been doing whenever 
they left the house, and that Jessie McPherson enjoyed a special 
share of his attentions. In truth, the best and only feasible excuse 
for his conduct lies there: and it is this, that he may have supposed 
that Jessie McPherson had left the house to escape his indecent 
importunities, and was ashamed to mention her absence on that 
account. Whether he was eighty-seven years of age or not was 
far from being satisfactorily proved, but it is certain that he did not 
look nearly so old; also, that he collected the rents of a property, 
week by week, inhabited by some of the greatest profligates in 
Glasgow, and had vigor of mind enough for that business; and 
further, that within the last three years he underwent a rebuke 
according to the Scotch fashion, before the kirk session, for being 
the father of an illegitimate child, born to him by a domestic ser- 
vant. Lord Deas, in his charge, thus disposed of his abnormal 
curiosity and the epithets applied to him because of it: ‘* The 
reason for his being an old devil or an old wretch was that he was 
very inquisitive ; nobody could come to see them without his know- 
ing of it; they could not bring in their friends without his knowing 
of it. Ido not say how far that was proper or not; but you will 
judge if that does or does not go deep into a man’s character on a 
charge like this. i say you will judge how far that goes to prove 
that the old man is likely to be a murderer.” In this small specimen 
of his lordship’s charge there is recognizable a touch of that most 
unjuclicial special pleading which characterized the whole of it, sétting 
up evidence against the prisoner that was defective, and explaining away 
whatever was in her favor. The question for the jury was not whether 
looking curiously after servants ‘‘ goes to prove that the old man was 
likely to be a murderer,” but whether he would live for three days 
in the house alone with the servant absent and her door locked, and 
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take no means to discover what had become of her. And if he 
could so suppress his usually offensive curiosity, for what purpose 
did he suppress it? Was it because he knew all already? And if 
he knew all, how and when did he come to know ? 

A still more damaging circumstance against him than his aston- 
ishing, and all but incredible carelessness, was his behavior towards 
and concerning the milkboy who came every day with milk. He 
stated on oath that on Saturday morning, the morning of the mur- 
der, he lay in bed until nine o’clock, and at first he denied that that 
morning he had seen the milkboy at all. But the milkboy proved, 
and his master who remained with the cart corroborated him, that 
he called at Mr. Fleming’s house between half-past seven and twenty 
minutes to eight on the morning, and that the old man, for the first 
time, answered the door at once, and said that no milk was wanted. 
The old man had sworn that he used to receive his porridge and 
milk in bed at eight in the morning, that he wondered that Jess did 
not come, and that he was not out of bed until nine in the morning. 
How that can be reconciled with the fact that he was up before eight 
in the morning, that he answered the door at once, and that he said 
that no milk was needed, and that never before that morning had 
milk been refused at that door, has not yet been attempted by Lord 
Deas, or any other who holds that the ‘‘ old gentleman is free from 
all suspicion.” If Mrs. Maclachlan’s agents are to be believed, she 
had told them of this call of the milkboy early in August, before 
they had seen or heard of the milkboy ; and it does not appear that 
the public prosecutors were apprised in time of what he could prove, 
or old Mr. Fleming would have been warned against tumbling into 
such a frightful pitfall. To the question how she should have known 
of the call of the milkboy, and that no milk was taken, there is 
only one credible answer, so far as we can see, and that is that she 
must have been in the house at the time; and it is very improbable 
that she remained there, running the risk of detection in the most 
needless manner, without old Fleming’s knowledge. How he 
should know that the servant required no milk, and be so ready to 
answer the door for her before his usual hour of rising, and why the 
regular supply of milk should not be taken into that house only on 
the three mornings that she lay dead in it, have not yet been ex- 
plained on the theory of his innocence. 

Another fact spoken to by the milkboy is not much less adverse 
to him. The milkboy heard him take the chain off the door before 
he opened it. Now he had sworn that the chain was not on the 
door, and that it was merely on the sneck, and that whoever had 
gone out had gone out by it. The theory of his innocence which he 
had to swear to was that the murderer had gone out by the front door, 
which he found standing on the sneck at nine o’clock in the morning 
—a theory which does not well agree with his taking off the chain 
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at twenty minutes before eight in the morning. But according to 
Mrs. Maclachlan’s statement his taking off the chain is natural 
enough, for no one had left the house at this time ; so that fact also is 
confirmatory of her statement, and strongly condemnatory of old 


Fleming. 

There is yet another point of evidence of the same character, and 
that is the washing of the floor of the kitchen and bedroom. The 
floor of the kitchen seemed to have been washed at different times, 
and when the police surgeon and the police were called in, a part of 
the kitchen floor was damp, and it was dry two hours afterwards. 
Who did that washing? Not Mrs. Maclachlan, for no one alleged 
that she had been there from Saturday morning. If she washed 
the floor she must have done it all at once. It is therefore as cer- 
tain as anything proved by circumstantial evidence can be, that she 
did not wash the floor. Indeed she had no reason to do it, if she 
went there merely to rob the house, and commit murder if necessary 
to allow her to rob. A robber who had been under the necessity of 
committing murder, would hardly stay to wash the floor, but would 
take what booty he could find and decamp at once. But the theory 
of the Crown was, that although Mrs. Maclachlan probably heard 
old Fleming jump out of bed in the room above her, when she was 
hacking her friend to death in the room below, she stayed to wash 
the kitchen in order to avert the suspicions of the old man, whom 
she was supposed to have calculated upon giving no alarm for three 
days! But has the Crown any theory for the washing of parts of 
the floor of the bedroom in which the dead body was locked up? 
No suspicion could be averted by that; for after the bedroom door 
was opened the murder was disclosed. But on the floor of that 
bedroom there were three foot-prints left marked in blood. They 
were quite visible. No attempt had been made to wash them out. 
They were undoubtedly the foot-prints of the prisoner. If she 
washed that floor, she did it after four o’clock of a July morning, 
when it was broad daylight, and when she must have seen these 
foot-prints. For what better purpose could she have washed the 
floor than to have washed them out? For what better purpose 
could old Fleming have washed part of it than to have washed out 
his own and left Mrs. Maclachlan’s there to testify against her should 
he happen to be suspected? Whether these three bloody foot-prints 
were left intentionally or not, the washing of the floor was much 
more like the act of one who was to remain in the house, than of a 
thief who was to leave it as fast as possible; and it is certain, that 
the washing of the floor which had not dried when the police came 
in, could not have been done by Mrs. Maclachlan. A policeman 
on the beat swore that he saw two wonren coming out of the house 
on Saturday evening between eight and nine, and that the prisoner 
was not one of them. But Lord Deas disposed of his evidence by 
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asserting that he had mistaken the number of the house. One 
of the most favorable circumstances for old Fleming, indeed, we 
may say, the circumstance that has saved him from being in the 
condemned cell of Mrs. Maclachlan is, that there was no blood 
on his clothes ; as it was on the other hand a damning circumstance 
against her, that there was a great deal of blood upon her clothes ; 
those shreds of clothes that she had endeavored to dispose of, by 
dropping them in the fields about Hamilton. But for her, there is 
this to be said, that there was a great deal too much blood upon her 
clothes for simple murder. They were saturated with blood, and 
that they would not have been although she had hewed Jessie 
McPherson to pieces. In that case a few spurts of blood, showing 
themselves in isolated drops, most likely on the upper part of her 
dress, is all that could have been expected. The saturation of her 
petticoats is rather confirmatory of her statement, that she came 
into contact with this blood in nursing and not in wounding her 
friend. The spots of blood that start out upon a murderer from his 
victim, seldom go through the outer dress, and they alight on those 
parts of it that are nearest the limbs that are engaged in wounding. 
But what are the parts of this woman’s clothes that are produced 
with marks of blood on them? Not the sleeves and body of her 
gown. A sleeve of the gown in which she is assumed to have com- 
mitted the murder is produced without any blood on it—not one 
spot. The bloody rags that are produced are her petticoats, and as 
we can gather from the evidence, the flounced skirts of her gown 
and her crinoline. And the stains of blood are not the spots that 
bespeak actual murder, but the saturation that would necessarily 
happen to nursing, and which might happen to one cleaning away 
blood. In short, her clothes, if duly considered, prove her inno- 
cence rather than her guilt. They prove that her connection with 
this deed of blood was an innocent connection in so far as they 
prove anything. Much stress is laid upon no clothes of old Fleming 
being found with blood on them, but it ought to be remembered 
that he had three days to dispose of his bloody clothes. If Mrs. 
Maclachlan had not taken the most infatuated way possible to dispose 
of her clothes, she too might have been in the position of having 
none with blood on them. Perhaps, however, some of them might 
have been not accounted for, to her possession of which her lodger 
and her washerwoman and other acquaintances could swear, as they 
did to the rags found in the fields. But who can tell that old 
Fleming’s clothes are accounted for? who knew what clothes he 
had? Most likely only Jessie McPherson. 

If his son knew, it does not seem likely that his son would speak 
out, and there was nothing to hinder the old man during the three 
days he was alone, with a full coal-cellar and a large kitchen fire at 
his disposal, from burning an entire suit of clothes and a great deal 
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besides. Mrs. Maclachlan says she saw him burn his bloody shirt 
in the kitchen, and after the trial it turns out that a detective found 
a button among the ashes, and gave it to the Fiscals, but they sup- 
pressed that bit of evidence. ‘There is a part of the woodwork of 
the kitchen missing. Surely Mrs. Maclachlan had no reason to 
dispose of that, just as little as she had to wash the bedroom floor 
and the cleaver. 

The conduct of old Fleming at the time the body was discovered 
might have been very important either for him or against him if ob- 
served by strangers. But of the impression it made we have only 
one uncertain glimpse. His son told the doctors and the police that 
there was a key in the inside of the door of the servant’s room, that 
he pushed it out with the store-room key, and that he heard it fall 
on the floor. He afterwards denied that he had done so and said 
he must have been mistaken ; but the reverse was clearly proved by 
the doctors and by the police, one of whom went to look for the 
key, and told Mr. Fleming that he could not find it. This story 
of the key in the inside of the door was of course a suggestion that 
the door had been locked from within, and of suicide. And why 
should Mr. John Fleming have suggested suicide if he did not sus- 
pect his father ? 

There are many other points too numerous to mention in detail, 
or to mention at all; such as the multitude of the wounds, there 
being no less than forty of them; also the character of the wounds. 
If simple murder to facilitate theft was intended, and the attack had 
been begun during her sleep in bed, as Lord Deas suggested, why 
not cut her throat, or kill her at a blow? The police surgeon said 
that some of the wounds had the appearance of being inflicted after 
death, but how long he made no attempt to estimate. Must they 
have been inflicted more than three hours and a half after death and 
after four o’clock on that July morning? And there are other 
questions, such as whether Mrs. Maclachlan had time to wash the 
kitchen, and the room, and the cleaver, and the sheet, and to rifle 
the house, all in three hours and a half? And whether her re- 
markable statement corresponds with the appearances the doctors 
and the police observed in the house, or is inconsistent with them? 
So far as we can judge from the materials in evidence it is not 
inconsistent with them, but the reverse. 

Regarding the administration of criminal law in some foreign 
countries, we should hesitate to be censorious, because their bar- 
barism would be their excuse; but Scotland is a country compara- 
tively civilized, and is therefore inexcusable, and we cannot choose 
but say, that the investigation regarding this murder reflects very 
little credit upon the practice of criminal law in Scotland. The 
police alone seem to have done their work respectably and not to 
have merited public reprobation. But the Procurators Fiscal were 
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too keen and unscrupulous. The public opinion seems to be that 
they suppressed evidence that might have been favorable to Mrs. 
Maclachlan. For example, it is said that they concealed the shirt 
button found by a detective among the ashes of the kitchen fire, and 
a bloody hammer found in Jessie McPherson’s bedroom. In these 
particulars they may be misrepresented ; but certain it is that they 
had Mrs. Maclachlan’s husband taken inte custody as guilty of the 
murder when they had no reason whatever to believe in his guilt, 
simply to extract from him, by taking his declaration, whatever in- 
formation they could which could guide them in collecting evidence 
against his wife. Lord Deas had no word of reprehension for this 
infamous obtaining of information upon false pretences ; for a false 
accusation of murder, either knoWn to be false or not believed with 
some sort of reason to be true, is a false pretence of the most in- 
famous kind ; but it will be for the Crown and for the public mind 
of Scotland to say whether the ends of justice are worth attaining 
by such dishonorable means, and whether it is worth while to punish 
crime at all, if in doing so it is necessary to sacrifice honor and 
morality. The Advocate-Depute, Mr. Gifford, was upon the whole 
fair and temperate. His speech was disfigured by ludicrous spurts 
of bombast, but it treated the evidence with considerable impartiality 
for a Scotch prosecutor, and was vastly more judicial than the charge 
of Lord Deas. But there is one little trick in Mr. Gifford’s con- 
duct of the canse which we think it our duty to expose, and that was 
gliding over in silence the weak points of his case. Hardly any of 
those mentioned by us were fairly grappled with by him. The 
dampness of the kitchen floor, for example, when the doctors and 
police were first called in, and the fact that it was dry two hours 
after, showed that it must have been washed on that day, and by 
some one else than the prisoner. This circumstance was most 
favorable to her, but neither Mr. Gifford nor Lord Deas said a 
word about it, apparently thinking it best to be silent regarding 
what they could not explain in accordance with their own theory of 
the evidence, which is a very easy and ingenious way indeed of 
propping up a theory. We might condemn this sort of thing as 
uncandid ; but we presume it must be agreeable to the taciturn, 
cautious, and metaphysical character of the Scottish people, or it 
would not be tolerated in those who are honored to serve the Crown 
as counsel, or sit on the bench as judge. According to the exact 
theological language of the North, this kind of sin is a sin of omis- 
sion, and a very venial sin it seems to be ; for the Advocate-Depute, 
no doubt eminent in his profession, or he would not hold the position 
he does, had, in a question of life and death, neither the courage 
nor the candor to admit many of the circumstances favorable to the 
prisoner as an English counsel for the Crown would have done, but 
either evaded them or passed them by in silence, considering that 
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sort of conduct to be prudent and discreet. His speech has been 
greatly more praised in Scotland than that of Mr. Clark, who con- 
ducted the defence, and which seems to us superior. Going upon 
Burke’s principle, that ‘* print settles all,” which is, indeed, «all we 
have to go upon, we cannot but think the style of Mr. Clark’s 
speech far less objectionable than that of Mr. Gifford. It is nota 
strong speech, nor does it touch upon some of the strong points of 
his case ; and it is too evidently extempore, and spoken without that 
careful preparation of passages which Lord Brougham so forcibly 
recommends to orators. , But it was spoken at the close of the third 
of three long days, when body and brain must have both been 
almost tired out, and yet the arguments are forcibly put and judi- 
ciously disposed, and the style is clear, nervous, lawyer-like, and at 
least free from school-boy bombast. No doubt he was much ham- 
pered by the ‘* statement” of the prisoner. What to do with it he 
must have had great difficulty in deciding ; whether to put it in at 
the beginning of the trial as a special defence, or to read it as part 
of his speech, or to reserve it, as was done, against a verdict of 
condemnation. He has been widely censured for so reserving it, 
and for not, thereby, putting ‘‘ the prisoner’s case” to the jury, and 
thus in a sort of way suppressing the truth. We can see his reason 
for doing so was the hope that the Crown would fail to prove that 
she was in the house at Sandyford Place that night, and that the 
evidence would break down where it broke down in the case of Miss 
Madeleine Smith—in the want of proof of opportunity to commit 
the murder. No doubt that hope was frustrated. Had it been 
otherwise his skill and boldness would have been commended. After 
the failure of a plan nothing is more natural and easy than to con- 
demn it. We leave that simple work to others, being unable to 
pronounce an opinion, and say that Mr. Clark, whom Lord Deas 
spoke of as one *‘ of the ablest counsel at the bar of this country,” 
did not decide for the best. He was not bound to disclose that she 
was in the house that night. The prosecution was bound to prove 
it. The only violation of truth of which a counsel for the prisoner 
can be guilty is, not the concealment of adverse facts, but the 
assertion of what he knows to be false, and we have not read aright 
if Mr. Clark did not exhibit more candor than most others connected 
with this trial and its antecedents. 

The conduct of Lord Deas has been almost universally censured, 
and we are sorry to be compelled to join in that censure against a 
British judge, of high talent, and of undoubted zeal in the discharge 
of what he believes to be his duty. Instead of maintaining a pro- 
per judicial equilibrium, and holding the balance of justice even, he 
put his foot fiercely into one scale, and kicked at the other. We 
shrink from the tedious and unpleasant task of analyzing his charge ; 
we leave it to the judgment of every intelligent professional and 
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non-professional reader. Others may find in it what we have failed 
to find. It lasted four hours, and from beginning to end of it there 
is not one observation favorable to the prisoner; not one fair con- 
sideration of a doubt in her favor; not one suggestion that any fact 
renders her guilt a matter of the least doubt. On the contrary, 
facts that in our humble opinion tell strongly in her favor, are either 
quietly ignored, or disposed of by reckless assertion or the most 
transparent sophistry. A policeman saw two women come out of 
the house on the Saturday night. He must have mistaken the 
number of the house. The old man said that the chain was not on 
the door, and then that it was on. A man often puts the chain on 
the door, and forgets about it. The milkboy heard the chain taken 
off the door. It must have been something else he heard. Jessie 
McPherson some days before her death told a married female friend 
that she was very unhappy in Fleming’s house, that the old man 
was an old devil, and that she had something to tell her which she 
could not tell in presence of this friend’s husband. This mysterious 
something which female delicacy would not allow her to talk of in 
presence of a man was her intention of going to Australia! And 
after this fashion his Lordship disposes of all evidence favorable to 
a prisoner tried for her life. No advocate who could be replied to 
would dare to be so reckless in argument, or rather in assertion, for 
argument must always commend itself somewhat to the reason ot 
others. We believe that it is common, too common, for some 
Scotch judges to act the part of ‘‘ senior counsel for the Crown,” 
and to forget their dignity so far as to beseech juries to return ver- 
dicts of guilty on very insufficient evidence. This excessive loyalty 
seems to be peculiar to the Scotch character. The late Lord ¢ ‘amp- 
bell introduced a modified and comparatively inoffensive form of it 
into England. He used to boast of his success in obtaining convie- 
tions, and talked with patronizing complacency of such eminent 
toxicologists as ** Dr. Christison, whose able assistance I had in the 
trial of Palmer for poisoning.” But such undue bias is unbecoming 
to the bench, unfair to the Crown, and dangerous to the subject, 
and we hope that the public censure which has fallen upon Lord 
Deas, who had, and will still have, some reputation to lose, will 
act as a warning to smaller occupants of the bench who would be 
more mischievous if they had half his ability. 

This remarkable trial, whatever judgment may be finally formed 
upon its circumstances, seems to us a conclusive instance of the 
mischief done by our present rules of criminal evidence. If Lord 
Brougham should re-introduce his Bill for admitting the voluntary 
testimony of prisoners, subject to cross-examination, he will find in 
the trial of Mrs. Maclachlan a formidable argument for his measure. 
Whether we believe her innocent or guilty, it must be equally the 
subject of regret that she was not able to tell her own tale to the 
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jury. Ifinnocent, she would have given a straightforward account, 
and might have boldly challenged Fleming with the murder, with 
the certainty that cross-examination would have strengthened her 
case, as it nearly always does that of an honest witness. If guilty, 
she would probably have betrayed herself, and have removed from 
the public mind all doubt as to the justice of the verdict. What 
can be less reasonable than to refuse the testimony of a prisoner 
when you have the power to test its accuracy, and to accept it at 
the first moment when it can pass uncontradicted? Is the subse- 
quent private inquiry (when obtained) to be compared, in point of 
justice or efficiency, with the thorough sifting of every disputed 
point in open court ? 

To review and if necessary correct the unanimous verdict of the 
jury, the Secretary of State has been appealed to by petitions from 
all the chief towns of Scotland, signed by tens of thousands. He 
has respited the prisoner until the 1st of November, and has ordered 
a full investigation into facts. But for this investigation there is no 
machinery. Sir Archibald Alison, the Sheriff of Lanarkshire, has 
been presiding as a sort of self-appointed King Log at the examina- 
tion of witnesses, but what is to be done with their evidence, no man 
pretends to know. More recently the Lord Advocate Moncrieff 
has appointed Mr. George Young, Advocate, as a special commis- 
sioner to preside ever this investigation. To this appointment there 
can be no objection, for Mr. George Young is at the head of the 
Scottish Bar (omitting the Lord Advocate, and the Solicitor-General 
Maitland), and the Lord Advocate being a party to this investiga- 
tion, it will be his duty to support the verdict. But for this he 
might himself have been trusted by the public to conduct the inves- 
tigation. This strange enigma, and the no very suitable means for 
solving it, taken in connection with other cases, suggest the question 
whether there ought not to be in this country a tribunal analegous 
to the French Court of Cassation, to correct the errors of our crim- 
inal courts. There may be prisoners in whose fate the public may 
not be roused to take an interest, and who may die unjustly because 
no popular appeal has been made to the Secretary of State for 
them. Moreover, an appeal to the Secretary of State is too dif- 
ficult ; as a tribunal of review he is too inaccessible. His modes of 
obtaining information are irregular, and the information on which 
he decides is not published. He is, too, overwhelmed with other 
work, and cannot readily afford time to investigate a matter so 
mysterious and complicated as that in which the guilt or innocence 
of Mrs. Maclachlan is involved. Of course we do not suggest the 
creation of a Scotch Court of Cassation. The Scotch High Court of 
Justiciary (there being no appeal from it to the House of Lords) is 
the most inconsistent in its decisions of any court of last resort in the 
three kingdoms—three judges one Monday deciding one thing, and 
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another three on another Monday deciding the very opposite. If 
we are to have a Court of Cassation it would require to be a Brit- 
ish Court, set high above the provincial prejudices of Edinburgh, 
Glasgow, and Dublin, and having no less authority, we think, than 
that of Her Majesty’s Privy Council. It is a melancholy reflection, 
that the consideration of a famous trial may suggest improvements 
in the law, but can bring little or no help to the evils of the case 
itself. The mismanagement and unintentional injustice, the imper- 
fect sifting of facts, which have been too characteristic of the Glas- 
gow trial, can no more be recalled than the words in which Lord 
Deas expounded to the jury his startling philosophical proposition 
that ‘* circumstances cannot lie.” Whether circumstances can lie or 
not; or whether they have been made to lie and affirm as a fact 
what is but at most a suspicion, is the question which Sir George 
Grey, in default of a more regular tribunal, is called on to decide, 

and will deside finally, perh: aps, while these sheets are passing 
through the press. What the issue may be we cannot predict. 
On the day this ineffectual article is given to the world, the poor 
woman whose mysterious story has been discussed in it, may be 
sent by the hands of man into another world. Against the rash- 
ness of the verdict we are bound to protest after repeated and most 
anxious deliberation upon all the facts as yet disclosed, and in that 
deliberation we have been actuated solely by a love of justice and 
truth. If she were guilty of murder and “guilty beyond a doubt, 
we say that she ought certainly to suffer death if the last penalty of 
the law is ever to be exacted at all; but we cannot think that she 
is guilty beyond a doubt; we cannot say that this mystery is un- 
solved ; and we greatly fear, if no new light is thrown upon it, and 
the sentence of the law is carried out, that this double tragedy may 
be remembered for many generations, and remembered most v ividly 

as a blunder in the edminis tration of the law, as a stroke struck by 
the sword of blind vengeance, and struck in the dark. 


RECENT AMERICAN DECISIONS, 


Supreme Judicial Court of Massachusetts. 
Before Merrick, JUSTICE. 
Middlesex, October Term, 1862. 
Freperick May, Petitioner, v. JoserpH BaLLarp. 


The words “evidently unsuitable” in the Statute of Massachusetts concerning 
the removal of guardians, do not imply any want of capacity or any mental in- 
firmity, but only an unfitness arising out of the situation of the parties in ccn- 
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nection with the estate; and whenever, from any cause whatever, the guardian 
becomes incapable of performing any important and substantial part of the duties 
of his trust, he must be deemed to be “evidently unsuitable” and should be re- 
moved from it. 

In a petition to remove a guardian as a ; erson “ evidently unsuitable,” the burden 
of proof is upon the petitioner to establish the alleged fact of unsuite ableness by a 
clear, manifest and decisive preponderance of the evidence. 

The statute of Massachusetts (G. S. 110, § 24) provides that 
‘** when a guardian, appointed either by a testator or by the probate 
court, becomes, insane or otherwise incapable of discharging his 
trust, or evidently unsuitable therefor, the court after notice to him 
and all others interested, may remove him.” Under this statute 
the petitioner applied to the probate court for the removal of the 
respondent, his guardian, as ‘* evidently unsuitable.” The probate 
court dismissed the petition, and the petitioner appealed to this 
court, where the case was heard, and the following opinion prepared 
and delivered by 

Merrick J.—This is a petition by Frederick May, who is 
under guardianship as a person non compos mentis, wherein he 
alleges that the respondent, Joseph Ballard, is evidently unsuitable 
to be his guardian, and praying that for this reason he may be re- 
moved from his office. It comes before this court by appeal from 
the decree of the court of probate directing it to be dimissed. 

It is claimed by the respondent that, as he is now the legal guar- 
dian of the petitioner, and is liable to be removed from his oftice 
only upon its being shown by competent legal evidence, as a fact 
established, that he has become ‘* evidently unsuitable” for the 
exercise of the trust or the performance of the duties of his office, 
the burden of proof, to entitle the petitioner to the relief he seeks, 
is upon him to sustain the allegation in his petition, and to show the 
alleged fact of the unsuitableness of the respondent to be continued 


as his guardian by a clear, manifest and decisive preponderance of 


the evidence. I think that this claim should be allowed, and that 
the court in all its inquiries and in its final determination of the 
question in controversy between the parties should be governed by 
the rule thus laid down. This certainly is more especially so in a 
case like the present, where all the questions now before the court 
have already been the subject of trial and adjudication in another 


tribunal. The judge of probate, from the nature of the duties of 


his office and from his experience in the discharge of them, may 
justly be considered as being well qualified to deal with and dispose 
of questions of this kind. But his decisions, though to be treated 
with respect, are not final and conclusive. An appeal vacates and 
absolutely annuls his decrees, and imposes upon the court appealed 
to the duty of investigating the subject-matter of trial inde ‘pe ndently 
and for itself, and fin: ally of rendering judgment upon it, strictly 
according to the law as it is applicable to the facts which are there 
established by proof. 
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It is only in reference to the care and custody of his person, that 
the petitioner alleges that the respondent is ‘‘ evidently un- 
suitable ” for, or to discharge the duties of, his office. No ob- 
jection whatever has been made to him in relation to his capacity to 
manage, or as to his actual management of, the estate of his ward. 
His ability and faithfulness in this respect, have been freely and 
fully conceded by the counsel of the petitioner: and the facts de- 
veloped and admitted upon the trial to be true, plainly show that he 
has watched over and protected the funds held by him in trust with 
commendable and successful vigilance. And, so far as the estate 
of the ward is concerned, there has been no neglect, and certainly 
there is no occasion for any change of the trustee by whom it is to 
be held. 

As the prayer of the petition is founded exclusively upon the 
alleged unsuitableness of the respondent to have the further care 
and custody of the person of the petitioner, the inquiry is limited, 
and the investigation which has taken place upon the hearing in this 
court has accordingly been applied, solely to the relation between 
the parties, as to that branch of the duties of the guardian. It is 
obvious that an individual may be eminently fit to be intrusted with 
the possession and management of the estate of a minor, or of one 
who is insane, or otherwise incapable of managing it for himself, 
and yet not be equally well, or even at all qualified to have the care 
and custody of his person. We are, therefore, brought directly to 
the question whether, upon all the evidence in the case derived from 
documents and from the testimony of more than sixty witnesses 
called and examined by the parties, the allegation in the petition 
that the respondent in reference to this branch of his duties, is 
evidently unsuitable to be continued in his trust and office, is clearly 
and satisfactorily proved. If it is thus proved, it is a necessary 
consequence, and therefore the manifest right of the petitioner, that 
the prayer of his petition should be granted. 

The true meaning and signification of the expression ‘*‘ evidently 
unsuitable,” as it is used in the statute, has been explained, and is 
to a certain extent defined and established, by the judgment of this 
court in cases heretofore determined. In the case of Thayer 
v. Homer, 11 Met. 108, it was argued that these words imported 
no constructive unsuitableness founded on convenience or choice 
merely, but that nothing less than absolute unfitness, equivalent to 
insanity or incapacity, would constitute a legal cause for the removal 
of an executor from his trust. This position was not sustained. 
On the contrary, it was held, and stated in the opinion of the court, 
delivered by the late Mr. Justice Hubbard, that the unsuitableness 
which these words import, implies no want of capacity or mental 
infirmity, but only an unfitness arising out of the situation of the 
parties in connection with the estate. Several instances were men- 
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tioned as illustrations of the principle; such as indebtedness to the 
estate, or the having an interest in it, either under a will, or as an 
heir-at-law. But these were named as instances merely, for the judge 
immediately proceeds to add, that ** the statute does not attempt to 
enumerate the causes, but gives to the judge of probate a broad 
discretion to include the various cases that may arise where the 
exercise of such a power of removal would be judicious.” And in 
the case of Allis v. Morton, 4 Gray, 63, in which was involved 
a question relative to the appointment of a guardian to an insane 
person, it is said by the court, that the insanity is no good reason 
for dispensing with notice to the insane person of the application 
made for the appointment of a guardian. For ‘* a man may be so 
insane as to be a fit subject for guardianship, aud yet have a sen- 
sible opinion and strong feeling upon the question who that guardian 
shall be. And that opinion and feeling it would be the duty as well 
as the pleasure of the court anxiously to consult, as the happiness 
of the ward and his restoration to health might depend upon it.” It 
is obvious that this reason, which constitutes the rule and principle 
upon which the court of probate in such cases should act, is not 
less applicable to the question of the fitness of a person to be con- 
tinued in office than to that of his original appointment. The great 
object and purpose of the various provisions of the statute in 
authorizing the establishment of a guardianship, the appointment 
of a guardian, and his removal in certain contingencies from his 
office, are the protection of the ward and to secure to him as far as 
possible the enjoyment of all the rights to which he is entitled under 
the law. His substantial and permanent welfare is the real and 
paramount object of the guardianship; and the personal rights of 
the ward ought to be no further restrained or limited than is neces- 
sary or suitable to ——-¥ the object, and to prevent him from 
dving injury to others, or from disturbing the peace and safety of 
the public. In this view "of the subject, it becomes apparent that a 
guardian can have no vested right to be continued permanently i 
his office ; but that whenever, from any cause whatever, he becomes 
incapable of performing any important and substantial part of the 
duties of his trust, he must be deemed to be ‘* evidently unsuitable,” 
and should be removed from it. 

It is upon these principles and under the guidance of the rule 
imported by the adjudications in the cases referred to, that I am to 
consider the evidence in the case, and what is the effect and con- 
sequence of the facts which haye been proved or admitted upon 
the trial. 

In the first place, there is no doubt, nor has any suggestion been 
made to the contrary, that the respondent is to be considered in 
general as abundantly competent to discharge the duties, and fit to 
be intrusted with the responsibilities, pertaining to the office of 
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guardian of a person insane, or non compos mentis. He is beyond 
all question a gentleman of the highest respectability, able, intelli- 
gent and faithful in the performance of all his engagements ; and he 
enjoys the confidence and respect of the whole community. He is 
entitled to the same respectful consideration in this court. But 
while this is undoubtedly true in general, the question still recurs 
whether in this particular case he has not become through the course 
of events, and by force of circumstances which have actually oc- 
curred, unsuitable to be continued as the guardian of the petitioner. 
To this end, it is necessary to know who and what the petitioner 
is, and what is the real and positive relation of the parties to each 
other. 

From the facts proved and admitted upon the hearing, I find that 
the petitioner is now fifty-five years old. He inherited from his 
father, a respectable and wealthy merchant, a large estate, which 
he now holds in his own right, and which produces an annual in- 
come of ten or twelve thousand dollars. His immediate connections 
are in affluent circumstances ; and they appear to be willing that 
ample provision should be made for his support and comfort, and 
that no restraint should be imposed upon the expenditures from 
his estate, which are requisite for this purpose. Mr. Bradlee, the 
only member of the family who has testified upon the subject, stated 
this in very explicit terms. But with these advantages of fortune 
it is very manifest that from the state and condition of his mind he 
is incapable of taking care of his property or of himself. There is 
a clear legal necessity that he should be placed and retained under 
guardianship. Immediately after the death of his father, in the 
year 1844, he was decreed by the Judge of Probate to be a person 
non compos mentis, and the respondent was appointed his guardian. 
But although such guardianship is exceedingly fit and proper and 
even necessary, he is not wholly destitute of understanding, but is 
capable of taking some care of himself, and of appreciating in some 
degree the treatment which he receives from others. This is appa- 
rent from a great variety of circumstances. He has always been 
left by those who have had the charge of him, to spend his time at 
his own pleasure, and he has never been subjected to any positive 
restraint. He has been provided by his guardian with books, and 
some pains have been taken in their seclection to adapt them to his 
capacity. He has never been a mischievous man, or dangerous to 
the peace and safety of the community. No instance of harm done, 
or atttempted to be done, by him to others in the course of his life 
has been shown. But he is certainly weak and feeble of under- 
standing ; nervous, irritable, and easily excited—sometimes by very 
trifling and frivolous circumstances. He is therefore occasionally 
troublesome ; and in periods of excitement is rude and coarse and 
offensive in his conduct. But he is easily susceptible of influence 
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from others. He has little strength of will, is timid and fearful in 
disposition, readily yields to command, and is quickly moved and 
agitated by real or imaginary threats of personal harm. He is 
equally, and perhaps still more, susceptible to the influences of kind 
and gentle treatment: and it is in proof, that almost invariably, 
when he lost control of himself in passion or excitement, he would 
in a few moments be subdued by gentle words, calmly and quietly 
addressed to him. It was not always so ; one instance is mentioned 
by Mr. Prince. Upon that occasion, he became excited in the 
presence of his guardian, who ineffectually attempted to soothe him 
by talking kindly; and then, as the witness states, he talked 
‘* loudly to him for ten or fifteen minutes about his conduct, and he 
thereupon became pliant as a child.” This shows how easily he ie 
affected by outward influences, that he is quick in perception, sensi- 
tive in temperament, and not difficult to be controlled when it is 
necessary to exercise authority. On the other hand, according to 
the testimony of Miss Skinner, and of the inmates of her family, 
of Mr. Blanchard, Dr. Nelson, and other persons in the neighbor- 
hoed where he lived, he was, when not excited or disturbed by 
something which vexed or troubled him, very well behaved, and 
decent, and even, according to the account of some of them, gentle- 
manly, in his conduct. In the language of the Rev. Mr. Bronson, 
whose church he attended quite regularly during the last four or 
five years, and who frequently conversed with him upon various, 
and among others, upon religious subjects, ‘* his conversation was 





































not really nonsensical; he was susceptible to impressions, though 
it could not be assumed to improvement.” 

It is, I think, a necessary conclusion from all these considera- 
tions and the evidence respecting his condition and state of mind, 
that while a guardian is indispensably necessary for the protection 
alike of his property and person, he needs still more the support, 
guidance and sympathy of a friend to regulate, encourage, and 
sometimes to soothe and console him. He is most unfortunate in 
his mental organization, and therefore an object of compassion, in 
whose behalf and for whose personal comfort, whatever of the in- 
come of his estate is requisite for that purpose should be freely and 
liberally dispensed. 

He complains that the great end for which, so far as his own per- 
sonal enjoyment and happiness are concerned, he was placed under 
guardianship, must be defeated if the respondent continues to be 
his guardian ; that he has been deprived of the benefit and advan- 
tages of such reasonable expenditures from the income of his own 
property as ought to have been made in his behalf; and that, by 
reason of this deprivation, and of the harsh and threatening language 
and treatment of the respondent, he has become alienated from him, 
and can no longer approach him as a friend, but is in fear of him 
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and of the further abuse of his authority, and is constantly dis- 
tressed and unhappy. 

The evidence which has been produced satisfies me that the peti- 
tioner is in fact alienated from, and is discontented and dissatisfied 
with, the respondent as his guardian, and believes, or supposes, 
that his removal from office is essential to his own comfort, welfare 
and happiness. ‘This is shown, in the first place, by the commence- 
ment and the continued prosecution of his petition, in which this 
result and the causes of his dissatisfaction and unhappiness are 
specifically set forth. It was instituted through the aid of persons 
living in the vicinity of his present residence, and apparently actu- 
ated only by a conviction of its reasonableness and propriety, upon 
his repeated representations as to the condition in which he was 
plaeed and his urgent solicitations for assistance. This is fully dis- 
closed in the testimony of several witnesses. Since the petition 
was first presented to the judge of probate, he appears to have 
been constant in urging that his prayer for relief should be granted. 
It is now considerably more than a year since his petition was signed 
and presented to the judge of probate. Through all the intermedi- 
ate time, he has been under the control and subject to the direct 
authority of his guardian, whose efforts have not been wanting 
during the pendency of the petition, to induce the petitioner to for- 
bear from persisting in its further prosecution. Some additional 
indulgences have been accorded to him, and preparations have been 
made, as in the purchase of land and the erection of a dwelling 
house for his future residence, for his living in a different manner 
and style from that in which he has hitherto been supported. But 
these attractions have not prevailed. In opposition to the influence 
of the guardian, and of those by whom, under his direction and 
employment, the petitioner is immediately surrounded, he appears 
to have been, and still continues to be, earnest and constant in the 
expression of his wishes that his petition may be sustained. He 
has attended this court during the hearing. The effect and signifi- 
cation of his conduct here cannot be mistaken. He took a mani- 
fest and earnest interest in its progress, watched the proceedings, 
and plainly understood the meaning and object of the evidence 
which was introduced, and, in short, acted, so far as interest in the 
result is to be considered, like other parties in attendance upon the 
trial of causes of magnitude and importance in which they are per- 
sonally concerned. 

Such, I think, is proved to be the feeling and desire of the 
petitioner. And the question, therefore, is whether his dislike on 
the one side, and his wishes on the other, have any just and reason- 
able foundation. For it certainly often happens that persons insane, 
or sick and diseased in mind, are peevish, fretful, discontented and 
angry, in the face of kindness and against the best of friends. 
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What is the truth in respect to the justice or causelessness of 
his complaints, must be determined upon the facts which are in 
proof. 

It appears that the petitioner, when he was about twenty-four 
years of age, was placed for board and support by his father in the 
family of Mr. Skinner, then resident in the town of Andover. 
The family afterwards removed to Lexington, and then to Woburn. 
He continued to reside in that family, having no other home, during 
the life-time of Mr. Skinner, of Mrs. Skinner, who survived him, 
and, after her decease, with Miss Sarah E. Skinner, their daughter, 
for a period of very nearly thirty years. His father died in 1844, 
leaving, beside him, a son and daughter —his brother and sister. 
Since the decease of his father, the petitioner has on no occasion 
seen his sister; and his brother has not more than two or three 
times visited or seen him at his place of residence. Soon after the 
death of his father, the respondent was appointed his guardian, and 
has ever-since been continued in office. When he was appointed, 
the petitioner was living in the family of Mrs. Skinner, but she 
was then advanced in years, and the charge of the family was upon 
Miss Sarah E. Skinner, the daughter. The respondent, upon 
assuming his office, conferred with the brother and sister of the 
petitioner as to the expediency of continuing him in the place and 
family where he was then residing ; and it was determined that it 
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was not expedient or advisable that he should be removed. One 
material consideration by which they were all led to this conclusion, 
was a knowledge of the salutary influence which Miss Sarah E. 
Skinner, by her general kind treatment, was believed to exercise over 
him. He continued, accordingly, by the permission and consent 
of the respondent, and in pursuance of a bargain made with her 
by him for that purpose, to remain in the family of Miss Skinner 
until the year 1859, when he was removed by his guardian to the 
house of Mr. Barrett, where he has since been supported. 

The petitioner now complains that this removal was a harsh and 
unjust proceeding on the part of his guardian, and that the pro- 
vision made for him at Mr. Barrett’s was inadequate and unsuit- 
able to his condition, and his means of providing a more ainple 
support. 

It appears to me to be made very clear by the evidence that the 
real and only cause for the removal of the petitioner from the 
family of Miss Skinner by the respondent, was the claim made by 
her for increased compensation for his support. She testifies that 
until that time she had received $1000 a year for boarding and sup- 
porting him ; that from his long residence in the family of her father, 
mother, and herself, from his general good treatment of her, 
and in compassion for his unfortunate condition, and his sufferings 
from sickness and from various deprivations she had become much 
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attached to him, and desired to make more ample and better pro- 
vision for his comfort ; that for this purpose she proposed to build a 
new house, with all modern improvements, upon a tract of land 
which she owned, to remove into it, and then to withdraw from her 
business in Boston as a dressmaker, and devote berself more assi- 
duously than she had done to the care and oversight of the 
petitioner in her new residence; that, to carry this design into 
effect, she was under the necessity of receiving additional compen- 
sation; and that having disclosed her plans to the respondent, 
as far as he would permit her to do so, she proposed that for her 
services and expenses in the future support of the petitioner, 
she should receive the sum of $2000 annually, which sum, she 
says, was as low as she could afford. She testifies that the 
respondent was very reluctant to listen to her at all upon the sub- 
ject ; and that he finally decided upon the removal of the petitioner 
from her house without assigning any other cause for it than the 
increased claim made for his board and support. This, evidently, 
was the only reason of the guardian for doing so. It is apparent, 
from the arrangement which he made with Mr. Barrett, who con- 
tracted to supply the required apartments in his house and board 
for ten dollars a week. And that he had no other cause to make 
the removal, or in other words, that he had no fault to find 
with the manner in which Miss Skinner had kept, supported 
and treated his ward, is apparent also from the fact, that he had up 
to that time continued him there, without complaint or objection. 
Upon the present hearing, a good deal of evidence has been pro- 
duced by the respondent tending to show that the petitioner had 
difficulties and wrangles in the family of Miss Skinner, and more 
especially in that of her mother ; and that he sometimes, and accord- 
ing to the testimony of some of the witnesses often, complained of 
his way and manner of living there, and of the treatment to which 
he was subjected. But no evidenee has been offered to prove that 
the petitioner ever made such complaints to his guardian, or that 
they had been made known to him by anybody else, or that he 
had any reason to suppose that his ward was in any respect dissatis- 
fied with his living or treatment there. If such complaints had 
come to him from any quarter, it would have been his plain and 
manifest duty to investigate the causes and discover whether his 
unfortunate and helpless ward was unjustly imposed upon. But it 
may fairly be presumed that he heard no such complaints because 
he made no such investigation. He was manifestly satisfied to have 
his ward remain where he was, until the request for additional com- 
pensation was made. ‘This, therefore, must have been, as is shown 
by his subsequent arrangements, as well as by positive testimony, 
the sole cause which induced him to determine upon the removal of 
the petitioner to the home and family of Mr. Barrett. 
VOL, XXV, NO, IV. 22 
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This, certainly, if it was the wish of the petitioner to remain 
where he was, and where, isolated wholly from his own family he 
had been permitted, if not actually constrained, to reside for so 
large a portion of his life, was a very inadequate and unsatisfactory 
reason for his removal to another place of residence. Considering 
his very ample means, a sum considerably larger than that named 
by Miss Skinner might not have been regarded as excessive to be 
applied to his support. 

But the respondent came to the conclusion, that for this reason 
it was expedient that his ward should be removed from her family ; 
and after having taken considerable pains and made a good deal of 
inquiry upon the subject, finally made an arrangement with Mr. 
Abel Barrett to take charge of him; that is, to supply him with 
board and rooms in his house. The rooms were accordingly fitted 
up with new furniture, much superior to that which had been pre- 
viously supplied, and the petitioner was removed. In making the 
selection of this place, and of the persons with whom he was 
to live, the respondent asserts, and I think truly, that he was influ- 
enced in some measure by the known regard which the petitioner 
entertained for Mr. Barrett. There is some evidence that the peti- 
tioner, at first, and for a short time after he went there, expressed 
his satisfaction with the change which had been made, and gratifi- 
cation in being removed from Miss Skinner’s, and being placed in 
the house of Mr. Barrett. But if the utmost credit is placed upon 
the occasional statements and expressions of the petitioner which 
have been proved, it is quite certain, that he soon became discon- 
tented and restless, and that he has ever since, from time to time, 
made his removal from the place and family of his former residence 
a subject of lamentation and complaint, and that it has, in fact, 
occasioned him to be really unhappy. 

Something has been suggested to the disparagement of the gen- 
eral character and ability of Mr. and Mrs. Barrett. I feel bound 
to say that I think such attempted disparagement unsustained by 
the evidence. Mr. Barrett is a mechanic, and as far as I can dis- 
cover, of respectable character; and I think the evidence clearly 
proves that Mrs. Barrett is a neat, tidy and judicious housekeeper, 
making as much as anybody could of the narrow means at her 
command. Mr. Barrett was dependent upon his earnings for the 
support of his family, and the compensation given to him by the 
respondent for the support of his ward, was insufficient to enable 
him to keep any domestic or servant to assist his wife. Under the 
circumstances, she did, I think, for the petitioner, all that could be 
expected from her for the compensation paid for the services and 
support afforded. 

With such an income as that derived from the estate of the peti- 
tioner, there was no occasion for limitmg the expense to the rate of 
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board and support charged by Mr. Barrett; and considering his 
capacity and power of enjoyment, his knowledge of the magnitude 
of his own estate, and that he had no near relations for whom there 
was any special need or occasion that it should be preserved and 
saved, and that he felt and expressed a desire that other and more 
liberal provision should be made for him, it would seem to have 
been extremely reasonable and proper, that his wishes should 
have been gratified and indulged, although such indulgence involved 
a much larger expenditure than had ever been incurred for his sup- 
port. 

But the grievance chiefly complained of, and which, in reference 
to the petitioner’s state of mind, and his consequent separation from 
his family relatives, deserves much more consideration than that of 
the fitness of the place selected for his residence, is the restraint 
which was peremptorily placed upon him in reference to his occa- 
sional visits to Miss Skinner, whom he used frequently to call ‘* his 
only friend,” and the harsh and threatening language with which 
such prohibition was accompanied. 

Miss Skinner testifies, that soon after the removal of the 
petitioner to Mr. Barrett’s he began to come to her house ; that he 
complained of his condition, expressed his wish occasionally to 
come there and see her, and that these visits were very soon pro- 
hibited by the respondent. In both of these particulars she is 
fully confirmed by the contents of his letters. In one of them, 
dated November 18, 1859, addressed to the petitioner, he says: 
‘*T have directed Mr. Barrett to say to you that you must discon- 
tinue your visits to Miss Skinner; particularly as she has nothing 
to do with you or your affairs, and, in all probability, never will have 
again. You will, therefore, cease going to her house from this 
time.” On the same day he wrote to Miss Skinner, informing her 
that ‘*it was his pleasure” that the visits of his ward to his 
old place of residence should be discontinued ; and added, that 
‘*Mr. May’s unhappy condition of mind precludes for a moment 
the idea that his calling upon you can be anything but an annoy- 
ance. I therefore trust that you will aid me in carrying out 
my determination.” To her it seemed quite otherwise. In her 
answer of the 24th of the same month, she says: ‘‘I cannot ac- 
cede to your request. It is not in my nature to close the door 
against one who for thirty years has shared my house, even although 
that one is unfortunately organized. Frederick does not call often, 
but whenever he does, I shall receive him more kindly, if possible, 
than ever, since I have learned how harshly he is treated.” She pro- 
ceeds to state certain grievances to which she thought the petitioner 
was exposed, and earnestly intercedes for the favorable interference 
of the respondent in his behalf. Beyond this, and what is imported 
in the same letter, I do not find any evidence tending to show that 
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she had ever attempted to create or to foment any discontent in the 
mind of his ward. But he was undoubtedly permitted to continue 
his visits ; for nearly seven months afterwards, viz., on the 13th of 
June, 1856, the respondent wrote to Mr. Barrett a letter, and 
directed him to read it to the petitioner. In this letter he says: «+I 
wish you would say to Mr. May, that he must not suppose that 
[ am unacquainted with all his movements respecting his disobedi- 
ence of my orders, and concerning his correspondence with Miss 
S. E. 8S.” (Sarah E. Skinner.) ‘I have, from time to time, 
been made acquainted with it, and am shocked at his studied dupli- 
city. Tell him to beware! and at once cease to practice such 
doings altogether ; for, if he does not, I shall pursue such meas- 
ures towards him as he will not like. I want none of his promises, 
for I have had quite enough of them. He must and shall obey me, 
or it will be the worse for him.” And after some allusions to, and 
remarks upon, the conduct of Miss Skinner, which he severely re- 
probates, he continues: ‘*I therefore wish that you would take 
such steps to stop altogether this unhappy acquaintance ; and that 
you would inform me, from time to time, whether any correspond- 
ence takes place, directly or indirectly, between them. Assure F.” 
(the petitioner) ‘*that what 1 have written I mean; and also tell 
him that if he does not treat me well, who have been so kind to 
him, how can he expect that I can feel any interest in him who is 
so disobedient and obstinate in doing wrong.” 

Now, all the ‘disobedience of orders and obstinacy in doing 
wrong” which were made the occcasion of this sharp rebuke, and 
of this peremptory announcement that his orders must and shall 
be obeyed, accompanied as they were by menaces of scme unde- 
fined punishment or infliction, consisted merely and exclusively in 
calling more or less frequently upon Miss Skinner. It is difficult 
to see how such an address upon such grounds could, under 
the existing circumstances, fail to produce a powerful and disastrous 
effect upon the weak mind of the petitioner. Its tendency was to 
excite first, fear and alarm, and then dread and aversion; and, 
finally, to lead to an irresistible desire to be extricated from 
the control and power of his guardian. Of most unfortunate men- 
tal organization, easily and frequently troubled and distressed, 
a friend who had pity and compassion for him in his infirmities, 
would have found some palliation for his supposed misconduct, if it 
was no greater than that of an occasional visit to the person and 
place of his former residence. He had been separated since early 
manhood from all the members of his own family, and for thirty 
years he had been a constant inmate in the household of Miss 
Skinner and her parents. During the long period which had 
elapsed since the death of his father, he had never once seen 
his sister, nor had his only brother more than two or three times 
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called upon him, and then only for brief interviews at Woburn. 
It was his constitutional misfortune and infirmity that had caused 
their separation, and terminated all intercourse between him and his 
immediate family connections. Under these circumstances, and liv- 
ing, as he did, solitary and alone, without a single relative at hand 
to whom he could apply in any emergency, or a companion provided 
for him in whose friendship he could trust ; in fear of personal vio- 
lence from Barrett, who had, as he himself testified, at least once, 
indicated a purpose to inflict it; afraid also of the respondent, who 
had, as he complains, threatened to send him to the lunatic hospital, 
it is not strange that he should have been unwilling, or have been 
unable, to restrain himself from going sometimes to visit his early, 
long-continued, and, as he called her, ‘his only friend.” It was 
only a proper and reasonable indulgence, which in his forlorn and 
destitute condition should not have been forbidden. He could not 
go to his brother or sister, and I think the evidence shows that he 
was never at the house of his guardian, and the latter seldom, not 
more than half a dozen times in a year, saw or had any personal 
interview with him at Woburn. To whom, then, in his fear, and 
straits, and despondency, could this unhappy person, of broken 
and disordered intellect, resort, but to her who had always, how- 
ever rudely he assailed her, spoken to him kindly, and in. whose 
nature it was not, as she told his guardian, to shut her door against 
him. The refusal, under such circumstances, to allow him to have 
any intercourse with her, and the forbidding of it, with threats of 
sure but undefined penalties in case of disobedience, was not war- 
ranted by any facts which have been disclosed, or which have come 
to the knowledge of the court; and it cannot, therefore, but con- 
sider that the treatment by the respondent, in thus imposing what 
appears to be an undue restraint upon the rights and reasonable 
privileges of his ward, was unwarrantably harsh and severe, and 
cruel in its effect. 

It has been suggested that the intercourse with Miss Skinner, 
and all further visits to her were forbidden for good and sufficient 
reasons, growing out of her misconduct, and of representations 
made by her to the family of the petitioner, which were not credited 
by them. But that she had been guilty of any misconduct, or 
that her representations were untrue, no proof at all has been 
afforded to the court. On the contrary, in reference to all her 
statements as to the effect. produced upon the petitioner by his inter- 
views with the respondent, and as to the state of his mind, feelings, 
and general condition, she is corroborated and confirmed by the 
testimony of other witnesses, and by all the surrounding and col- 
lateral circumstances of which proof has been made. 

Other evidence was produced tending to show, that on several 
different occasions the respondent was harsh and severe in his con- 
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duct, manner and language towards the petitioner, who, after inter- 
views between them, sometimes appeared quite cast down, distressed 
and exhausted. It is sufficient to advert upon this subject, without 
enumerating particular instances, to the testimony of the witnesses by 
whom they have been described. 1 allude to that of Miss Skinner, 
Miss White, Mrs. Mary Skinner, Mr. Conray, Mr. Blanchard, and 
Mr. and Mrs. Kendall. On the occasion mentioned by the last- 
named witnesses, which was about two months before this petition 
was presented to the court of probate, the petitioner came to their 
house in a state of great apparent alarm and excitement, imploring 
protection: ‘*the sweat poured down his face, he was trembling, 
and seemed to be in agony.” He said, ‘* Abel,” meaning Barrett, 
‘* would flog him; that Ballard had been up, and had taken bread 
for him, and would tell Abel of it, and Abel would flog him.” That 
the facts occurred as stated by him is proved by the testimony of 







































Mr. Blanchard. In his inferences as to what would be the conse- | 
quence of them, he may or may not have been correct; but his | 
conduct clearly shows his condition of mind, and the feelings of 


fear and dread which he entertained in reference to the respondent. 

As to the provision made for his support and comfortable resi- 
dence at Mr. Barrett’s, though in some respects, as for instance, in 
the furnishing of his apartments, quite ample, and in other particu- 


lars not wanting in decency, yet in view of his very abundant | 
means to pay for more suitable accommodations and supplies, they ' 
must be considered as far too narrow and inadequate. This is in 
effect conceded by the respondent, as well as by the immediate family 


relatives of the petitioner, who were consulted upon the subject. 


Since the presentment of this petition to the court of probate, 
they have all concurred in the propriety of erecting a new house 1 
for his especial accommodation and residence. It is, however, very 
unfortunate that the building of it was not commenced, until the 
difficulties between the parties had proceeded to such length, that its 
completion is not likely to produce a recenciliation between them ; 
that is, not likely to soothe and satisfy the mind of the petitioner, ( 
and make him again contented with his guardian. 

Much evidence has been produced on the part of the respondent é 
tending to show, that he has been uniformly attentive to the ex- t 
pressed wishes of the petitioner, and that the intercourse between 1 
them, extending over the whole time of his guardianship from the 
time of his appointment down to the time of the present hearing, f 
has been pleasant and agreeable to the petitioner. But the facts I 
proved, for the purpose of showing this, are not inconsistent with ‘ 
the other evidence in the case, by which it appears to be proved, é 
that the treatment of the petitioner has, upon the whole, been such t 
as to produce in his mind a fixed and settled aversion to his guar- 
dian, and to leave him in a state of constant discontent and unhap- I 


piness. 
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The testimony of Mr. Bradlee, whose wife is the sister of the 
petitioner, is, at first sight, apparently the strongest against the 
allegations in the petition, and in proof of the suitableness of the 
respondent to be contiuued in his office of guardian. He mani- 
fested kind and proper feelings towards the petitioner; and he ex- 
pressed, as he was understood by the court, for the whole family, 
as well as for himself, the most perfect willingness that any ex- 
penditure from the estate of the petitioner, which would contribute 
to his welfare and improvement, might be made. But he says that 
he thought his removal from Miss Skinner’s was a very fit and 
suitable arrangement. He consulted with Mr. Ballard on the sub- 
ject, and all the family approved of the removal; and one reason 
why they approved of it was a conviction in their minds, that the 
petitioner had not been properly attended to at Miss Skinner’s. 
But he stated no instance of negligence or inattention, or of omission 
of duty, on her part, nor did he profess to have personal knowledge 
of anything of the kind. He trusted entirely to the respondent, 
and having full faith in his kind-heartedness and good will towards 
his ward, he considered, and still considers him very suitable in all 
respects for his office. 

This testimony certainly deserves consideration, and if his opinion 
has been formed upon facts within his personal knowledge, and 
upon his own investigation, as to the manner in which the petitioner 
was treated or cared for in the family of Miss Skinner, and of the 
actual state of the relations subsisting between him and the de- 
fendant, it would, if not absolutely conclusive, be here entitled to 
very great weight. But it is obvious, that he had made no such 
personal investigation, by inquiries either of the petitioner, or of 
those who professed to be friendly to, or charitably disposed towards 
him; and that the information, upon which he formed his opinion, 
must have been derived chiefly, if not wholly, from Mr. Ballard. 
The evidence renders it probable, perhaps certain, that he had on 
no occasion seen, or had any interview with the petitioner, after the 
death of Mrs. Skinner in 1855, till his removal to Barrett’s in 1859 ; 
and therefore, as to that period, he certainly could not have judged 
as to the condition of the petitioner, the manner in which he was 
treated, or whether he had become discontented and unhappy under 
the charge, and by reason of the government of the respondent, from 
his own personal observation. He had the utmost confidence then, 
as he has now, in the ability, good will and sound discretion of the 
respondent, and therefore could not bring himself to believe that 
any just cause of complaint existed against him, or against his plan 
and course of management of his ward. It is not very remarkable 
therefore, that when on one occasion he was called upon by Miss 
Skinner, he listened with distrust to her representations, and paid 
no attention to them. His mind was preoccupied and he had 
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already formed his opinion. With such convictions, it was natural 
that with the best disposition towards the petitioner, and a desire 
that his real interest should be promoted at any cost, whatever it 
might be, he should have adopted the conclusions which he has here 
stated ; but an opinion formed without any, or upon an imperfect, 
investigation of facts, cannot be regarded as of paramount value. 
He considered the petitioner to be insane, and therefore did not 
think it would be a sensible thing, to confer with him in reference to 
his complaints, or the causes upon which they were founded. But 
it is to be noticed that Mr. Bradlee had not even seen the petitioner 
for ten years, or certainly not more than once, and then only 
casually at the store of the respondent in Boston; and therefore it 
is impossible, that he should have had sufficient opportunity to judge, 
from what he could himself have noticed, of the recent condition of 
the petitioner ; while other witnesses give such an account of him, 
as shows that his complaints were not wholly unworthy of attention, 
or his statements and representations of credit. Though he was 
very peculiar, and not always coherent in his talk, he had the power 
of creating upon others, as well as of receiving himself, impressions. 
Thus Mr. Roundy, who found that he always told a straight story 
respecting his alleged wrongs, gave such degree of credit to his 
representations, that he felt it to be his duty to make them known 
to Mr. Ballard, as being worthy of his attention. It was the same 
in substance with Mr. Blanchard, and therefore the opinion of Mr. 
Bradlee, though conscientiously entertained, cannot be accepted by 
the court as a ground of action, unless it is found to be sustained 
by, and to be in conformity with, the other evidence in the case. 
While a guardianship lasts, the ward is subject to the authority 
of the guardian, and is bound to submit to every reasonable rule 
and regulation which he may prescribe. But each party has rights 
which must be respected and upheld. The guardian is not invested 
with absolute and irresponsible power, and he cannot be justified, if 
he exercises his authority in an arbitrary and unreasonable manner, 
or in any way which is substantially subversive of the great end 
and purpose of his appointment. On the other hand, the first and 
constant duty of the ward is cheerful submission to lawful authority, 
and to every reasonable requirement upon him. And his wishes 
for the removal of his guardian, unless founded in reason and upon 
good legal cause, should not and will not be allowed to prevail. 
But if he is injured in his person or property, he is not without the 
means of redress. The law is just to both parties. It will steadily 
uphold the guardian against all mere murmuring, and against all 
unfounded complaints and accusations. But he has no right to 
claim absolute permanence in his officc. If instead of promoting, 
he has, by his own course of proceeding, become a real and sub- 
stantial hindrance to the welfare of his ward, his continuance in the 
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trust would, in such case, be subversive of the purpose for which a 
guardianship is authorized. If he cannot be useful, he cannot be 
suitable for the office. 

What, of all things, the petitioner seems most to stand in need 
of in a guardian, is a friend who will watch over and take care of 
him constantly ; who will not only attend to the safety of his estate 
and of his person, but who, besides supplying him with what is abso- 
lutely essential to meet his material wants, can and will, either by 
his own superintendence or that of others, whose services for that 
purpose shall be secured, contribute to his welfare, improvement 
and happiness. Whoever cannot do what is at once practicable and 
essential to his welfare, and comfortable subsistence, whatever may 
be the cause which has rendered it impossible, or whoever has be- 
come, in the course of events, and as the result of his own proceed- 
ings, incapable of exercising a just, due and proper influence over 
his ward, and of providing, according to his means, suitably and 
properly for him, must be deemed to be *‘* evidently unsuitable” to 
be his guardian. 

I have now alluded to, and remarked upon, what seems to me to 
be the most material of the facts, developed in the evidence which 
was produced at the hearing before him. There is much beside, of 
which I have not spoken at all, or alluded to only in the most gen- 
eral terms. But I have attentively reéxamined and considered it 
all, and upon al! the evidence in the case, and upon the most mature 
reflection which I have been able to devote to it, I find, and am 
of opinion that it is proved that the respondent, though a person of 
the highest respectability, of undoubted integrity, and of ability 
which in general makes him abundantly competent to discharge all 
the duties of such an office, is, in this particular case, and in refer- 
ence to the actual relations, which have been brought to exist between 
the parties, and the particular causes which have produced those 
relations, ‘* evidently unsuitable” to be the guardian of the peti- 
tioner. 

The decree of the court of probate, dismissing the petition, 
must therefore be reversed ; and, instead thereof, a decree must be 
made and entered, that the prayer of the petition be granted, and 
that the respondent be removed from his office of guardian. 

G. W. Phillips for the petitioner; H. F. Durant, G. W. Tuz- 
bury and U. H. Crocker, tor the respondent. 
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Supreme Judicial Court of Massachusetts. 
COMMONWEALTH v. JuLIus Kineman. —Bristol, 1860. 


If, on the trial in the court of common pleas of an appeal from a justice of the 
pa in a criminal case, no exception is taken to the proceedings, the proceedings 
vefore the justice cannot be made the subject of inquiry in the supreme judicial 
court, the complaint being sufficient and the justice having jurisdiction. 


Complaint made in the police court of New Bedford, charging 
the defendant with being a common seller of intoxicating liquors. 
After conviction he appealed to the court of common pleas, and was 
there found guilty by the jury. He thereupon filed the following 
motion in arrest of judgment: 1. That the record of the process, 
proceedings and judgment, is erroneous, and insufficient in this: 
that there is a total want and omission of an arraignment. 2. And 
also that the record of the process, proceedings and judgment is in 
other respects informal, erroneous and void. 

This motion was overruled and the defendant appealed. 

The record of the police court, after setting out the complaint, 
proceeded as follows: ‘* And after due course and process of law, had 
by said court in the premises,” it is adjudged, &c. 

F. F. Heard, for the defendant. The record is insufficient and 
erroneous, because there is an omission of an arraignment. The 
defendant shall confess or traverse the complaint. In 3 Comyns’ 
Digest, (first edition) p. 515, it is said, ‘* If no arraignment be 
entred it will be error.” See also 3 Mod. 265; 1 Show. 131; 
1 Starkie Crim. Pl. (2nd London Ed.) 307; 1 Chitty Crim. Law, 
418. The case of Ellenwood vy. Commonwealth, 10 Met. 222, is to 
the same effect. 

S. H. Phillips, Attorney-General, for the Commonwealth. 1. 
The appellate jurisdiction does not fail because of error in the pro- 
ceedings or judgment of the lower court. Commonwealth v. 
O'Brien, S. J. C. Worcester, 1858. Commonwealth v. O' Neil, 
6 Gray, 343. 2. The proceedings in this case were regular. 

Tue Court, SHaw C. J., Dewey, Metcatr, BiGELow and 
Merrick, JJ., affirmed the ruling of the lower court, and sent 
down the following rescript : ‘*‘ There being no exception to the pro- 
ceedings on the trial in the court of common pleas (on appeal), 
the proceedings before the justice cannot be made the subject of 
inquiry —the complaint being sufficient and the justice having 

jurisdiction.” 


Judgment affirmed. 
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Supreme Court of Errors. — Hartford County, September Term, 
1861. 


Present — Hinman C.J., ELLSworTH AND BUTLER Js. 


Ricuarp Taytor v. Cuartes T. SHEtton.! 

A promissory note of the following tenor -“I promise to pay,” &e., signed “4. 
B., by her trustee C. D.,” does not on its face purport to be the note of the trustee, 
or bind him personally. The form used indicates that the parties intended that he 
should not be bound. 

It appeared that .4. B. was a married woman owning real estate, that C. D. was 
her husband and trustee, that he had authority to make purchases in her name, 
and that the note was given by him for goods bought in her name and for her use 
and expressly upon her credit. Held, that these facts did not tend to render the 
trustee personally liable on the note, but on the contrary to exclude all claim upon 
him. 

A married woman cannot bind herself personally by a contract made during 
coverture, but she may bind her Te in the hands of her trustee. But even if 
her property would not be bound, and she be therefore wholly irresponsible, yet if 
a party gives the credit in point of fact to her, and not to the husband or other 
agent authorized to act for her, he cannot hold the latter liable. 

A husband cannot be held liable for goods sold and delivered to the wife for her 
use and exclusively upon her credit, although the husband assents to the trans- 
action. 

If a person makes a contract in the name of another without authority, he may 
be held liable upon the contract, if there be apt words to charge him. If however 
there are not, he may be sued for the deceit, in an action on the case. 

Assumpsit, brought upon a promissory note by the payee, with 
indebitatus counts for goods sold and upon an account stated. The 
note was in the following form :— 

** $676,;5,. Sixty days after date, value received, I promise to 
pay, at the Metropolitan Bank in New York, to the order of Richard 
Taylor, six hundred and seventy-six and 74-100 dollars. East 
Windsor, Ct., July 21, 1857. 

‘* CATHERINE A. SHELTON, 
‘* By her trustee, C. T. SHetton.” 


The declaration described the note as that of the defendant him- 
self. The case was tried in the superior court on the general issue, 
closed to the court, before McCurpy J. 

At the trial it was admitted that Catherine A. Shelton was a 
married woman, the wife of the defendant, that she owned real 
estate, and that the defendant was her trustee. It appeared that 
the consideration of the note was a cargo of coal, sold by the plain- 
tiff and purchased by the defendant for the use of his wife, and that 
the sale and purchase were made in express terms in her name and 
upon her credit. 

It was admitted that the defendant had authority as trustee to 
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purchase in that manner, and it appeared that he so informed the 
plaintiff, and exhibited to him a schedule of her property. It ap- 
peared that a previous note had been given for this coal, by the 
defendant, similar in all respects to the one now in suit, except that 
it was signed ‘* Charles T. Shelton, Trustee,” the name of his wife 
not appearing at all. That note had been taken up at its maturity 
by the defendant, by giving the present note in renewal of it. 

The plaintiff claimed to recover upon the note declared on, as 
being upon its face the note and promise of the defendant per- 
sonally ; also, that if it was not his note, then it was a mere nullity, 
and he could recover upon the indebitatus count, as for goods sold 
and delivered. The original note was not produced or relied upon. 

The court rendered judgment for the defendant, and the plaintiff 
moved for a new trial. 

H. C. Robinson and Hamersley, for the plaintiff. 

The original note contained a personal promise by the defen- 
dant, and is evidence of an account stated. The term ‘‘ trustee” 
does not imply agency. A trustee is in no sense an agent. Lewin 
on Trusts, 235. Even if the word ‘‘ agent” had been used, the 
promise would have been that of the dete ndant personally. Story 
on Agency, § 280; Hills v. Bannister, 8 Cow. 31; Forster v. 
Fuller, 6 Mass. 58; Price v. Taylor, 5 Hurlst. & N. 540. An 
agent may bind himself personally ; the fact that the purchase was 
on behalf, and on the credit of his wife, is immaterial. Story on 
Agency, § 269; Story on Bills, § 76; Petgrave on Prin. & Agent, 
§ 152; Nichols v. Diamond, 24 Eng. L. & Eq. 403. The credit 
may be given to both principal and agent. Story on Agency, §§ 
291, 292. Even if the credit were in fact given exclusiv ely to the 
wife, yet the form of the note would in law bind the defendant. Id. 


§ 288. 
2. The wife was an irresponsible party. The agent me be 
held to have intended to bind himself. Story on Agency, 281; 


Petgrave on Prin. & Agent, § 147. Again, ‘the coal when foe 
vested in him, and he is liable as for goods sold. Again, as trustee 
he could not bind his cestui que trust or her property. Story on 
Agency, § 280; Liverpool Bank v. Walker, 4 DeG. & Jones, 24, 
29. Even if the real estate of the wife was held to her separate 
use (which does not appear) it could not be made liable even in 
equity. Hulme v. Tenant, 1 Bro. Cha. 20, 21; Lewin on Trusts, 
641; 2 Story oq: Jur. § 1392; Yale v. Dederer, 18 New York, 
265, 269; Willard v. Ae ting 23 Am. Law Reporter, 684. 

The renewal note (the one declared on) is the defendant’s 
own note. A technical rule of construction cannot be applied. 
Story Prom. Notes, § 71; Story on Agency, § 155. <A note of a 
lunatic signed with his name by his conservator would bind only the 
latter. Such instruments are to be so constructed ut res magis valeat 
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quam pereut. Offutt v. Ayres, 7 Monr. 356 ; Mott v. Hicks, 1 Cow. 
536; White v. Skinner, 13 Johns. 307; Dusenberry v. Ellis, 3 
Johns. Cas. 70; Thatcher v. Dinsmore, 5 Mass. 299. 

C. Chapman and Towle, for the defendant. 

1. The note declared on excludes on its face all pretence that the 
defendant intended to bind himself, or that the plaintiff gave credit 
to him. He cannot therefore be sued upon the note, even though 
he had no authority to give it, or has no responsible principal. Nor 
is the note admissible in evidence under the common counts. It is 
not in any sense the defendant’s note. The word ‘ trustee,” ap- 
pended to the signature, is mere surplusage, or descriptio persone. 
The defendant intended to give another person’s note. It is imma- 
terial whether in doing so he acts in one official capacity or in another, 
or merely as an individual. Appending his own name is merely 
signifying that he performed the manual operation of signing the 
principal’s name. 

2. The original note cannot be considered. That note, so far as 
appears, was paid by the new one. At all events, it was not 
atfered in evidence, or even produced at the trial. If offered it 
would not have sustained the special counts, being variant, nor the 
common counts, for reasons hereafter shown. 

3. The original note would not be admissible in evidence under 
the common counts, for it was not the defendant’s note, and is not 
evidence of any promise made or value received by him. A note 
signed, for instance, A. B. agent, does not bind the agent personally, 
nor is it to be held as his note, provided he have authority. Johnson 
v. Smith, 21 Conn. 633; Ogden v. Raymond, 22 id. 384; Hewitt 
v. Wheeler, 22 id. 562; Jeft v. York, 4 Cush. 371. Here the de- 
fendant had authority, both to make the purchase on the credit of 
his wife, and to deliver the note. Authority to do the former 
would indeed include the latter. Frost v. Wood, 2 Conn.. 23, 
But even if he had no such authority he could not, we submit, be 
sued upon the note. It is held in many cases, and is intimated in 
the Connecticut cases above cited, that he could, there being apt 
words to charge him. But to do so would be illogical, and con- 
trary to that fundamental rule of evidence which forbids a written 
instrument from being varied by extraneous evidence. The rule 
lately adopted in England is the proper one, to hold the party liable, 
according to the circumstances, in an action for deceit, or as upon a 
warranty. Lewis v. Nicholson, 12 Eng. Law & Eq. 436. Collen 
v. Wright, 7 Ellis & Black. 301. The use of the word trustee (on 
the original note), instead of agent, does not vary the case. That 
werd was used for a purpose, and indicates an intention not to bind 
himself, precisely as the word agent would do. The word admin- 
istrator, used in such a connection, would have a different effect, for 
that word, er vi termini, negatives the existence of a personality 
VOL. XXVv, 23 
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able to bestow authority. But the word trustee presupposes a per- 
sonality. 

4. The fact that the principal is a married woman does not alter 
the case. If the agent has authority he is exempt, even by the rule 
intimated in the Connecticut cases. The authority required is sim- 
ply to make a note as binding as if the principal had signed it 
herself; not necessarily a note that would bind her. A party may 
give credit to a married woman. He may trust to his remedy in 
equity against her separate estate, which would be bound; 2 Story 
Eq. Jur. § 1401; Donalds vy. Plumb, 8 Conn. 446, 455; Leavitt 
v. Beirne, 21 Conn. 1, 8; or he may trust to her honor. The 
plaintiff in this case did trust the wife. He cannot now set up a 
different bargain, no matter how irresponsible she may turn out to 
be. Story on Agency, § 287; Smith’s Mere. Law, 120: Shelton 
vy. Pendleton, 18 Conn. 418, 422. 

Ex:tswortu J. Upon the trial of this case the plaintiff, having 
introduced the note declared upon in evidence, claimed that the note 
upon its face appeared to be the note of the defendant, and was 
therefore correctly described as such in the declaration ; but, if this 
was not so, that it was shown to be his by the facts agreed upon by 
the parties—to wit, that Mrs. Shelton was a married woman, hav- 
ing an abundant estate of her own, and actually made the purchase 
in question by her authorized trustee, on her credit and for her 
benefit. 

Now it is not easy to see how the claim in either aspect can be 
maintained, upoa the admitted principles of the law. Certainly the 
note on its face is directly opposed to such a claim. The defendant 
does not promise by the note, nor was it understood or expected 
that he would. Besides, the authority of the defendant to act for 
Mrs. Shelton being admitted, and if not admitted it would be only 
a question of fact, there is no possible room for the claim that 
Mrs. Shelton did not intend to bind her separate estate in the hands 
of her trustee. It is however further found that Mrs. Shelton had 
ample separate estate, and was able to make the purchase for her- 
self, and that the defendant in fact acted for her as well as under 
proper authority in making the purchase. These facts only more 
clearly show the absurdity of the claim that the defendant is the 
promisor in the note. 

But it is said that Mrs. Shelton was a feme covert, and could not 
bind herself by a personal contract. Nevertheless she could bind 
her property in the hands of her trustee, as this court has repeatedly 
decided, and such is the law of this country gene rally, as well as of 
England. Imlay v. Huntington, 20 Conn. 146; Leavitt v. Beirne, 
21 Conn. 1; Jones v. A2tna Ins. Co. 14 Conn. 501; Yale v. Dederer, 
22 N. York, 450. But were this otherwise, and she could not con- 
clusively bind her estate, or herself personally, this circumstance 
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would by no means make this note the note of the defendant. For 
aught we know, and we may well presume the fact was so, the 
plaintiff preferred to make sale of his coal upon her promise and 
her credit, and upon just such a note as he received. Her trustee 
never undertook to give his own note, and there is nothing before 
us to show that, if he had expressed such a wish, the plaintiff 
would have vielded to it, or parted with the property upon his credit. 
We must allow the parties freedom to make their own bargains, 
and require them to seek for payment from those only to whom 
credit was in fact given. 

The idea of the plaintiffs counsel seemed to be, that a feme 
covert could not make a contract of any validity whatever; and that 
consequently, if any person proposed to act for her, however openly 
and honestly, as a contracting party, he only bound himself, and 
the other party might look to the agent as the principal and require 
him to fulfil the agreement. This is not a correct view of the 
law. 

Besides, it does not follow that if the plaintiff is unable to get 
his money from Mrs. Shelton, he can come upon the defendant in 
the form he has attempted, nor perhaps in any form upon the facts 
shown on this record. We can imagine a state of facts where the 
agent might be sued for damages as for fraud or misrepresentation 
in acting for another and representing him as his principal when he 
had no such right or authority, and we think he may in such a case 
be sued as principal if he has made use of apt words to that effect 
in the contract. This question, as to the form of relief in such a 
‘ase, was much discussed by the court in the case of Ogden v. Ray- 
mond, 22 Conn. 384. See also Hewitt v. Wheeler, 22 Conn. 562; 
Story on Agency, §§ 151, 155, 261, 287; and Story on Prom. 
Notes, § 65. 

A claim has been made on the common counts. We see no 
ground for this claim; indeed it has not been seriously pressed. 
The coal was not sold to the defendant, nor on his credit, and 
without this there is nothing for the common counts to rest upon. 

We do not advise a new trial. 

In this opinion the other judges concurred. 


Tueopuitus B. PERSSE AND ANOTHER vs. Constant W. 
WaATROUS AND ANOTHER.! 


A replevin bond, the condition of which is that the plaintiff shall prosecute his 
replevin suit to effect or return the goods, is broken by the withdrawal of the writ 
of replevin from the hands of the officer by the plaintiff before the return day, and 
the discontinuance of the suit. ‘ 

Although the defendant in a replevin suit is an actor therein as well as the plain- 
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tiff, yet he is not such until after avowry, and it is no part of his duty to see that 
the writ is returned. 

There are many cases where a replevin bond becomes, by subsequent events, 
functus officio and inoperative, and where the liability of the obligor terminates, 
although the condition of the bond has not been fulfilled These events may be 
classified as follows:—1. Such as terminate the suit of the attaching creditor ad- 
versely to him, and thus put an end to his lien. 2. A termination of such suit and 
lien by the death of the defendant therein, which dissolves the attachment lien. 
3. Events like the death of a party in the replevin suit, which determine that sujt, 
and render the performance of the condition impossible by the act of God. 4. 
Where the defendant in replevin by his laches or misconduct loses or waives his 
rights under the attachment lien, or renounces his right to a return by failing to 
make avowry and pleading the general issue, or otherwise loses his rights in the 
particular case by his own neglect. 

But where the defendant in replevin is prevented from avowing his right and 
obtaining a judgment thereupon by the act or fault of the plaintiff, as where the 
latter takes out a defective writ, and the suit is abated, or he becomes nonsuit, or 
discontinues or withdraws the action, the defendant may have a judgment of return, 
if the position of the case in court will permit it, or may have his remedy on the 
replevin bond, for in all such cases there is a failure to prosecute. 

rhe statute (Rev. Stat. tit. 1 sec. 265,) which provides a form to be used in tak- 
ing replevin bonds, was not intended to prescribe the exact form of the bond, and 
the form there given need not be followed strictly. 

Where the condition of the bond was, to prosecute to effect before 4. B. justice 
of the peace, and the justice had not final jurisdiction ; held, that the bond was not 
void, as not complying with the statute, which requires a bond to prosecute to 
effect generally. 

The alternative condition of the bond was, to return the goods to the officer 
who attached the same, or to the officer having the execution in the original suit. 
Held, that a demand upon the debtor by the officer on the execution in that suit 
was not necessary, before the attaching creditor could become entitled to a return 
of the goods. 

Held, also, that no demand upon the replevin bond, either for the penalty of the 
bond or for the amount of the judgment obtained in the attachment suit was neces- 
sary before bringing suit on the bond. 


Debt upon a replevin bond. The declaration alleged that the 
plaintiff attached certain goods as the property of one Balsius ; that 
the defendant Watrous sued out a writ of replevin, and under it 
took the goods; and that on suing out the writ the defendants en- 
tered into a recognizance, conditioned that Watrous ‘‘ should prose- 
cute the writ of replevin before Freeman M. Brown, Esq., justice 
of the peace for said county, at his office in Windsor Locks afore- 
said, on the 22d day of January, a. D. 1859, to full effect, and 
in case he should not make his plea good should deliver the goods to 
the officer who attached them, or who should have the execution is- 
sued in said suit, and on failure thereof pay the debt or damages and 
costs recovered in said suit.” The declaration further alleged that 
the plaintiff recovered judgment in the attachment suit against Bal- 
sius, that execution was issued thereon and the officer directed to 
levy the same on the goods attached and replevied ; that the officer 
demanded the goods of the defendants, but they refused to deliver 
them, and that he could not find them, or any other goods of Bal- 
sius on which to levy, and made return accordingly ; that the writ 
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of replevin was never returned to the justice of the peace, and that 
Watrous, on the 20th of January, 1859, notified the plaintiff that 
the replevin suit was withdrawn. The breach alleged was that 
Watrous had not prosecuted the writ of replevin to effect. 

The defendants pleaded the general issue, with notice, which 
was closed to the court. The cause was tried before McCurpy 
J., and the issue found and judgment rendered for the plaintiff. 

The defendants thereupon filed a motion in error, and brought 
the record before this court, assigning as ground of error the insuf- 
ficiency of the declaration. 

H. C. Robinson and Hamersley, for the plaintiffs in error. 

1. The recognizance as set out is void on its face, being variant 
from that prescribed by the statute. Rey. Stat., tit. 1, §§ 261, 265. 

2. The facts set out in the declaration show that the replevin suit 
was prosecuted to effect. That phrase means ‘‘ prosecuted to a not 
unsuccessful termination.” Jackson v. Hanson, 8 Mees. & Wels, 
483. The plaintiff's death pending the suit is a prosecution to 
effect. Ormond v. Bierly, Carth. 519. Morris vy. Matthews, 2 
Ad. & El. (N.S.,) 297. Parsons vy. Williams, 9 Conn. 236. A 
replevin bond is analogous to, though not a substitute for, the ordi- 
nary bond for prosecution. Fleet vy. Lockwood, 17 Conn. 233. 
That bond does not become absolute, unless the defendant becomes 
entitled to costs. So by analogy, the replevin bond does not become 
absolute unless the defendant becomes entitled to a return of the 
goods. Hee is entitled to such return only when he obtains a judg- 
ment to that effect. Ladd v. Prentice, 14 Conn. 109. Pettigrove 
v. Hoyt, 11 Maine, 69. Cooper v. Brown, 7 Dana, 333. Pemble 
v. Clifford, 3 McCord, 43. Badlam vy. Tucker, 1 Pic. 287. Such 
a judgment was not prevented by any act of the plaintiff in replevin. 
The non-return of the writ was the act of the officer, for which he 
may be sued by any party injured thereby. And he could not 
plead authority from the plaintiff in excuse. Derby Bank v. Lan- 
don, 2 Conn. 417. The plaintiff is not responsible for the officer’s 
neglect. Harrison v. Wardle, 5 Barn. & Ad. 146. The surety 
clearly cannot be held liable for such neglect. To do so would im- 
pose a burden which he never meant to assume. Parsons y. MWil- 
liams, 9 Conn. 239. Governor v. Pearce, 31 Ala. 465. Again, 
that non-return was not an abandonment of the replevin suit by 
the plaintiff. A replevin writ is not an adversary suit, but a manda- 
tory precept. Denison v. Raymond, Kirby, 274. But if it were 
such an abandonment, then the property thereby became revested 
in the attaching officer, and subject .to the original lien, as if never 
replevied. Burkle v. Luce, 6 Hill, 558. The notice of withdrawal 
does not affect the case. That was a mere nullity. A party can- 
not withdraw a suit till the writ is returned. Rey. Stat., tit. 1, 
sec. 53. But even if the withdrawal was effective, the defendants 
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in replevin were entitled to a judgment de retorno. Ormsbee v. Davis, 
16 Conn. 568. By declining to claim it, they forfeited all right to 
areturn. Badlam vy. Tucker, supra. Cooper v. Brown, supra. Small- 
wood vy. Norton, 20 Maine, 83. In the case of an appeal, the ap- 
pellee may himself enter it, and he cannot have costs unless he does 
so. Rey. Stat. tit. 1 sec. 73. 

3. No demand was made upon Balsius, the debtor, on the execution 
issued in the original suit. The attachment lien upon the goods 
was in consequence lost. Such a demand was necessary. Rev. 
Stat. tit. 1, § 175. Dutton vy. Tracy, 4 Conn. 365. And must 
be alleged. Green v. Barker, 14 Conn. 432. Levois v. Thib- 
odear, 13 Lous. Ann. R. 264. A discharge of the lien releases 
the replevin bond. It destroys the plaintiff’s title to the goods, 
and to the bond which is simply a substitute for the goods. 

C. Chapman, for the defendants in error. 

1. The declaration is sufficient and sets out a valid recognizance. 
Jalef vy. Phelps, 25 Conn. 114. The statute does not prescribe 
the precise words in which a recognizance must be taken, but only 
a form which may be used. 

2. But if it were otherwise, this was a voluntary bond. It was 
not given under duress of any kind. 

3. The consideration of the bond was broken, and the breach is 
fully averred in the declaration. The replevin suit was not prose- 
cuted to effect, and the writ was never returned to the magistrate. 
No motion for judgment therefore could be entertained by the 
magistrate, and no judgment de retorno could be rendered by him. 

4. But no judgment of return was necessary. Our statute does 
not necessarily contemplate a judgment. If the plaintiff shall fail 
to prosecute his replevin suit to effect he is bound to restore the 
property, and on failure to do so is liable on his recognizance. 

5. It is entirely unnecessary to aver or prove any demand for the 
payment of the money. Am. Prec. 93. Lunt v. Paddleford, 10 
Mass. 239, 

6. It is not necessary to aver in the declaration that the officer 
having the execution in the original suit made demand on the debtor. 
The defendants in this suit have no interest in that question. A 
demand was made on them for the goods, and they failed to 
deliver them. Then their obligation to pay the money was fixed. 
But the declaration shows sufficiently that such a demand was in 
fact made. 

Butter J. The claim of the plaintiff in error that the bond 
described in the declaration was void on its face, is clearly un- 
founded. 

It is urged in support of this claim, in the first place, that the 
condition of the bond did not require the obligor to prosecute to 
effect generally, in whatever court the ultimate decision might be 





Recent American Decisions. 247 


had, according to the form prescribed by the statute: but required 
him to prosecute specially, in a particular way, at a particular time 
and place, and before a particular magistrate, who had not final 
jurisdiction in the matter. 

Where the language of the statute in giving a form is permissive, 
as it generally is in relation to the various forms of process and re- 
cognizance, it is not necessary to follow it strictly. The chapter 
or title respecting forms in the edition of 1821, had a section ex- 
pressly providing that ‘* other and divers forms than those prescribed 
might be used, so that the substance of the matter or action be well 
contained therein according to law.” That chapter was omitted in 
the revision of 1849, and the forms which it contained were distrib- 
uted in their proper places in the several acts to which they related. 
The section authorizing other forms was also omitted; but the 
language of the several acts in which the forms are embodied, 
is such as to show that it was not the intention of the legislature 
that the precise form should be followed, except in relation to oaths, 
elections, school returns, and in other cases, where the nature of 
the subject requires a strict compliance with the form prescribed. 
In all such cases the language of the particular act in that respect 
is imperative. In this case it is clearly permissive, and the sub- 
stance of the bond, as prescribed in the 261st section of the statute, 
is ** well contained” in it. 

But it is further claimed that the requirement added in this bond 
is inconsistent with the law, and avoids it, for that the eect of the 
requirement is to limit the prosecution to the magistrate before 
whom the writ is returnable, while the law allows an appeal. No 
such construction can properly be put upon the requirement. The 
legal import of it is precisely the same as that contained in the form 
given by statute. The form given in the statute requires him to 
prosecute to effect, that is to final judgment, and he cannot so pros- 
ecute, nor at all, without prosecuting before the magistrate, and at 
the time and place, when and where the writ is returnable. It is 
therefore wholly immaterial whether the description of the court 
is omitted or inserted. So the legislature doubtless thought ; for 
the description was contained in the form of 1821, and was omitted 
in 1849; and other changes of phraseology then made, show that 
it was omitted for the sake of brevity. The description is still 
retained in the form relative to the replevying of cattle, but it has 
not we presume been supposed by any one that it operated as a 
limitation in that case. Indeed, a description of the court where 
the plaintiff in replevin was to prosecute, was contained in the an- 
cient bonds taken by the sheriffs after the passage of the statute of 
Marlbridge, and from that time objections like the one under con- 
sideration have frequently been made, but as often overruled. 
Blacket vy. Crissop, 1 Lutw. 688 ; Butcher v. Porter, 1 Show, 400; 
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Lane vy. Foulk, Comb. 228; Blacket y. Crissop, 1 Ld. Raymond, 
278; Gwillim v. Holbrook, 1 Bos. & P. 410. The decisions have 
been numerous and uniform in England and this country, to the point 
that the condition to prosecute to effect required the plaintiff in re- 
plevin to pursue the action before a higher court, if removed by recor- 
dari, on error, or appeal, and by either of the actors in the suit. 

But it is further said that the bond is illegal because it requires 
the plaintiff in replevin to return the goods to the officer having 
the execution ‘‘in said suit,” and that these words refer to the 
replevin suit. We think the plaintiff in error has misapprehended 
the declaration. It does not purport to recite the bond in the 
words of it, but to describe it, and construing the words referred to 
with that understanding and with reference to the other language 
used, they clearly refer to the original suit, by which only an exe- 
cution could be obtained on which the goods could be taken. 
Indeed the replevin suit as such was not then in existence. The 
writ only is referred to in the bond, and the execution of the bond 
was an act precedent to the issuing of the writ. 

It is claimed in the second place, that the facts averred in the 
declaration show that the condition of the bond was fulfilled, not 
broken, inasmuch as the plaintiff suffered no adverse result, and 
had no judgment of return rendered against him in the suit. 

The declaration avers that the defendant, having prayed out the 
writ of replevin, and obtained thereby possession of the goods at- 
tached, withdrew his suit before the return day of the writ, and 
gave the defendant notice of the withdrawal, and no return of the 
writ was made to the magistrate before whom it was returnable. 
The writ must be presumed to have been in the hands of the officer, 
and a withdrawal of the suit before its return implies a withdrawal 
of the writ from him, or a notice or direction to him not to 
return it. 

Upon this state of facts it is claimed that the plaintiff in replevin 
prosecuted to effect, inasmuch as no adverse result and no judg- 
ment of return was had against him. This seems very much like 
claiming to prosecute to effect by not prosecuting at all. 

The plaintiff in error does not indeed admit that he prevented 
the return of the writ, but such is the import of the facts alleged, 
and he claims that the defendant was also bound to see that the 
writ was returned. It is doubtless true that in replevin both parties 
are said to be actors. But strictly the defendant does not become 
an actor until he makes avowry, which is in the nature of a 
declaration. Until then the entire responsibility of prosecuting is 
upon the plaintiff. From thence the defendant is also considered 
as prosecuting for a return, and therefore strictly an actor. But 
it cannot with propriety be said that he is so much an actor from 
the outset, that it is his duty to see to a return of the writ. 
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The obligation assumed by the condition of the bond is not single, 
but twofold. First, to prosecute, and to effect; and second, to 
return the goods or pay the value of them, to the extent of the 
debt and cost, if he does not so prosecute ; and the bond is for- 
feited by a breach in either respect. Turner v. Turner, 2 Brod. & 
Bing. 107; Perreaur v. Bevan, 5 B. & C. 284; Phillips v. Price, 
3 Mau. & Sel. 183. The condition is absolute in its terms, to 
prosecute, and to effect, and it is a mistake to say that it is fulfilled 
by prosecuting to a not unsuccessful result. Some of the English 
judges may have proceeded upon that idea, but it is a mistaken 
one, at least as applicable to a replevin suit brought by a person 
not a party to the original suit, seeking as owner to obtain posses- 














































sion of goods attached. 

Owing to the peculiar character of the action of replevin, and of 
the rights of the attaching creditor which the bond is given to 
secure, and the contingencies attending the prosecution of either 
suit, there may happen many subsequent events which may ter- 
minate the liability of the plaintiff in replevin upon his bond; not 
strictly because the condition of the bond is fulfilled, but because 
the bond is thereby rendered functus officio and inoperative. There 
is nothing in the opinions of Judge Sherman in Ladd vy. Prentice, 
or Green v. Barker, to which we are referred, which countenances 
the idea that the bond is by such events fulfilled. He does indeed 
say in Ladd vy. Prentice, that in all cases where a final trial has 
been had and no obligation to re-deliver the goods is incurred, the 
plaintiff prosecutes to effect, although the judgment may be for the 
defendant, but that is because, in the case supposed, the defendant 
had renounced or waived his right to a return of the goods, and 
with it his opportunity of enforcing his attachment against the 
property, or making any claim upon the replevin bond, by pleading 
the general issue merely. But in Green vy. Barker he expressly 
said, that if the suit in which the goods are attached is withdrawn 
or discontinued, the bond becomes ‘‘ inoperative ;” and if there has 
been a judgment of return that becomes inoperative, &c. And in 
Badlam vy. Tucker, 1 Pick. 285, to which we are referred, the court 
did not incline to consider the abatement by the death of the party as 
a fulfilment of the condition to prosecute to effect, (although that 
view and the English cases cited here were pressed upon them, ) 
but as terminating all liability on the bond by rendering its perform- 
ance impossible by the act of God. 

The subsequent events which render the replevin bond functus 
officio may be divided into several classes, and such classification 
with a reference to a few of the cases cited will serve to show the 
fallacy of the claim made by the plaintiff in error. In the first 
class may be placed such events as terminate the suit of the at- 
taching creditor adversely to him, and thus put an end to his lien. 












Recent American Decisions. 


250 





Second, a termination of the original suit and lien by the death of 
the debtor, which dissolves the lien,.as in Green v. Barker, 14 
Conn. 431, and other cases cited. Third, events like the death of 
a party in replevin, which determine that suit, and render the per- 
formance of the condition of the bond impossible by the act of God ; 
as in Badlam v. Tucker, and other cases. Fourth, events where 
the defendant in replevin by his laches or misconduct loses or waives 
his rights under the lien by attachment, or renounces his right to a 
return by failing to make avowry and pleading the general issue, as 
in Ladd vy. Prentice ; or otherwise loses his right to a return by his 
laches and misconduct in the particular case. In these and other 
like cases the bond becomes inoperative as a security, either because 
its performance has become impossible by the act of God, or be- 
cause the defendant in replevin has lost, renounced, or waived the 
right which the bond was given to secure, and upon the plain 
principle that the security falls with the right which it is given to 
secure. 

But when the defendant is prevented from avowing his right and 
obtaining a judgment in his favor, and for a return by the act or 
fault of the plaintiff in replevin, as where he takes out a defective 
writ and the suit is abated, as in Fleet v. Lockwood, 17 Conn. 233, 
or he becomes nonsuit, discontinues or withdraws the action, as in 
Ormsbee vy. Davis, or by any other act or fault of his the suit is 
determined, the defendant, on avowry or suggestion, may have a 
judgment of return if the position of the case in court will permit 
it; or if not may have his remedy on the bond; for in all such 
vases there is a failure to prosecute. 

These principles applied to this case are decisive. The facts 
averred in the declaration are sufficient to show that the plaintiff in 
replevin withdrew his suit, and under such circumstances as to de- 
prive the defendant of his opportunity to suggest or avow and ob- 
tain a judgment of return. Such withdrawal was a clear failure 
to prosecute, and a breach of one of the two-fold conditions of the 
bond, and to hold otherwise would be a reproach to the law. 

It is further claimed that the declaration is insufficient because 
it does not aver a demand for payment upon the original debtor in 
the execution, before making demand of the plaintiff in replevin 
for the property. 

The defendant in error has well replied to this claim by saying 
that the plaintiff has no interest in the question whether the officer 
did or did not make such demand of the debtor. The duty of the 
plaintiff in error, the performance of the condition of his bond, 
was not contingent or in any way dependent upon such default of 
payment by the original debtor. The terms of his bond required 
him to prosecute to effect or re-deliver the goods to the officer 
having, not serving, the execution. It was sufficient for him to 
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know his duty to re-deliver, and the fact that the officer had the 
execution, and therefore had a right to demand and receive the 
property. ; 

It is further insisted that a particular demand of the debt and 
cost should have been averred. The action is on the bond, alleging 
the forfeiture and demanding the penalty in conformity with prece- 
dent and principle. For that penalty, or any less sum equitably 
due as an alternative by force of the statute, and which it became 
the duty of the obligor to pay when he refused to deliver the goods 
to the officer, as he well knew, bringing the action was a sufficient 
demand. 

There is no error in the record. 
In this opinion the other judges concurred. 


RECENT ENGLISH CASE. 


Reema v. Fatton. — Nov. 15, 1862. 
Accessory after the fact — Pleading. 


Where an indictment contains a count for a felony only, and does not charge the 
defendant with being accessory after the fact, if he is acquitted of the felony he 
cannot be convicted of being such accessory. 


Case reserved at the quarter sessions holden for the city of Man- 
chester.—The defendant was tried upon an indictment which alleged 
that ‘* he, on, &c., at, &c., and within, &c., one purse, &c., the 
property of C. R., from the person of the said*C. R., then and 
there feloniously did steal, take, and carry away, against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown, and dignity.” There was a 
second count in the indictment, charging a previous conviction for 
felony againt the prisoner. At the close of the case for the prose- 
cution, the counsel for the prisoner submitted that there was no 
evidence to go to the jury to prove the felony charged in the indict- 
ment. For the prosecution it was argued that there was evidence 
upon which the jury might convict the prisoner of the felony charged 
in the indictment, and that at all events there was ample evidence 
to prove that the prisoner was an accessory after the fact to the 
commission of the felony charged in the indictment, and it was 
alleged that the prisoner might be convicted of being such accessory 
after the fact upon the indictment for the felony. The assistant 
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barrister left it to the jury to say whether the prisoner was guilty of 


the felony charged in the indictment, or was guilty of being an 
accessory after the fact to the commission of the felony charged in 
the indictment, or whether they acquitted him altogether. The jury 
found the prisoner not guilty of the felony charged in the indict- 
ment, but guilty of being an accessory after the fact to the commis- 
sion of the said felony, which finding was supported by abundant 
proof. The question for the opinion of this court was whether the 


prisoner was properly convicted. 


S. Taylor, for the Crown, referred to 24 & 25 Vict. c. 94, s. 3. 

No counsel appeared for the prisoner. 

Potxiock C. B.—The defendant was indicted for the felony, of 
which he was acquitted, and was convicted of being accessory after 


the fact to the commission of it. 


He ought to have been indicted 


for the offence of which he was convicted. 


Conviction quashed. 





Flotices of Hew Books, 


A TREATISE ON THE LAW OF PROMIs- 
sory NoTEs AND BILLs oF EXCHANGE. 
By THEorHi.vus Parsons, LL.D. In 
two volumes. Philadelphia: J. B. Lip- 
pincott & Co. 1°63. 8vo. Vol. L 
pp. 664. Vol. II. pp. 834. 


This work has greatly disappointed us. 
Whatever faults we may have been pre- 
pared to find in it, we fully expected that 
it would be a valuable addition to legal 
literature ; that it would contain a ju- 
dicious, connected text; that the style 
of the notes would be neat, clear and 
precise. But the reverse is true. The 
obstructed stream of the text overflows 
into reservoirs of marginal notes sedgy 
with citations. And if one will take the 
trouble to wade through he will find 
much valuable matter. For it would be 
unjust not to say that this book, though 
not a good book, bears evidence of patient 





and conscientious labor. In many in- 
stances the result of the authorities is 
well presented in a few simple propo- 
sitions. But the author has not suffi- 
ciently studied the arts of selection 
and compression. Indeed he seems to 
have entered into a recognizance to 
ignore them. ‘The information with 
which he furnishes us, must still be con- 
sidered as so much raw material. To 
future writers it will be highly useful; 
but it is not in a form to be of value to 
the practitioner. There is also much 
Otiose information taken from obvious 
sources. Information of the “ Society- 
for-the- Diffusion - of - Useful-Knowledge ” 
sort is very well adapted to such books 
as “Laws for Business Men in all the 
States of the Union,” “The Town Offi- 
cer,” “Guide to Overseers of the Poor,” 
etc.; but it is singularly out of place in 
these pretentious volumes. 























The author seems to have lost sight 
of the proper object of citation. See 1 
Bl. Comm. 69. He does not cite cases as 
authorities—as showing that a point in 
issue has been adjudged by a court whose 
judgment puts an end to further ques- 
tion. He adduces them, rather, as the 
civilians of old did their Responsa Pru- 
dentum, and as giving a position whatever 
strength it may derive from having been 
concurred in by persons of some official 
station, elsewhere, or at some other time- 
There is a panoramic display of cases 
decided by tribunals of any grade, and in 
every place—often ill-considered, conflict- 
ing with one another, and not unfre- 
quently overruled by the same authority 
which decided them. 

We indorse most heartily the conclud- 
ing remarks in the Preface. “Some of 
the learned essays which our Reports 
contain are very valuable. But it might 
be a benefit to the courts, to the profes- 
sion, and to the community, if an avoid- 
ance of diffuse and discussive argumen- 
tation should give to the decisions point, 
precision, and weight, and permit a sin- 
gle volume to contain, and to express 
distinctly, all the law which must now be 
sought in very many, with much labor, 
and sometimes imperfect success.” The 
brevity and appositeness of the decisions 
in the old Reporters are eminently wor- 
thy of imitation. Saunders so success- 
fully compressed the cases which he 
reported that he was termed by Lord 
Mansfield the Terence of Reporters. 
Tne value of these Reports has been so 
much augmented by the annotations of 
Mr. Edward Vaughan Williams, now one 
of the Justices of the Court of Common 
Pleas, that the Terence may be said to 
have met with a Bentley for his anno- 
tator. 


HistoricaL NuaGets. BIsLIoTHECA 
AMERICANA OR A DESCRIPTIVE AC- 
COUNT OF My COLLECTION OF RARE 
VOL. XXV. NO. IV. 
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Books RELATING TO AMERICA. By 
Henry Stevens. London: Printed 
by Whittingham & Wilkins. 1862. 
In two volumes. 12mo. pp. 805. 


This is an elegant book. Elegant in 
design; elegant in execution. Although 
it is but a private preliminary issue of the 
author’s larger work, the BIBLIOGRAPHIA 
AMERICANA, and was printed merely for 
the purpose of securing accuracy for that 
work, still it is indispensable to the 
biblioscoper. These two volumes contain 
about 3000 titles of the Sources of Amer- 
ican History, alphabetically arranged ac- 
cording to the names of the authors, or 
generally the first words of the titles, 
not articles. The books catalogued are 
not a selection of works of this class, but 
are such as the author happened to have 
on hand for sale when these volumes 
were printed. Considerable progress 
has been made with a second alphabet 
of about 4500 titles, all differing from 
those given in these first two vol- 
umes, which when printed will form 
volumes 3, 4, and 5 of this “stepping- 
stone series,” to be completed in ten 
volumes. 

The author published simultaneously 
with these two volumes, a catalogue of 
all the American books, maps, &c. in the 
library of the British Museum to the be- 
ginning of 1857, including the books of 
British and Spanish America and the 
West Indies. This catalogue will be 
kept up and re-issued from time to time, 
with additions, notes, biographies, &c., 
according to the plan detailed in the 
preface of the first volume. It is in- 
tended to keep the Bibliographia Amer- 
icana and the Catalogue of American 
Books in the British Museum as distin: t 
as possible, so as not to cover the same 
ground more than once. When com- 
plete, the two works will be only different 
series of the same, both together form- 
ing a history of American literature, and 
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an account of the literature of American 
History. 

“The Bibliography of America,” says 
the author in his Preface, “is the subject 
I had the youthful presumption, twenty 
years ago, to choose. There is not, per- 
haps, in the whole range of modern his- 
tory, a more gigantic theme for the 
future historian than the story of the 
discovery, conquest, planting, and devel- 
opment of the New World. From the 
embarkation of Columbus at Palos in 
1492, to the abolition of slavery in the 
District of Columbia in 1862, is a period 
worthy the genius of a master-mind, nay, 
of many master-minds, for so numerous, 
scattered, arid crude are the materials, 
that it will require the energies of many 
collaborators to work up the innumerable 
minor topics before the master historian 
can with advantage digest and combine 
them into one harmonious whole.” 


Reticio Mepict, A LETTER TO A 
FRIEND, CHRISTIAN Moras, URn- 
BURIAL, AND OTHER PaPERs. By 
Str THomas Browne, Kr. M. D. 
Boston: Ticknor & Fields, 1862. 
One vol. 12mo. pp. 440. 

It is related of the antiquary, Thier, 
who discovered the Poetical Remains of 
Butler, that he was so conceited of the 
performance that he had the portrait of 
his own respectable and stupid face en- 









graved beside that of Butler. If the 
countenance of the editor of this edition 
of selections from the works of Sir 
Thomas Browne bears any resemblance 
to the poverty of his editorial labors, he 
might well have placed it in juxtapo- 
sition with the fine portrait of that 
author, as a fit illustration of his labors. 
Almost the only thing to be found in 
this edition which is not to be found in 
the English editions, is the Dedication. 
And if the gentlemen to whom this edi- 
tion is inscribed appreciate the compli- 
ment in proportion to the value of the 
editor’s labor, scant indeed must the 
compliment be. The editor hopes that 
the endeavor on his part and of his 
friends “to supply a more perfect text 
than has hitherto appeared, has been a 
successful effort.” We should be glad to 
know in what particulars the editor and 
his friends have produced “a more per- 
fect text” than that of Pickering’s elegant 
edition, or, of any other of the later 
English editions. The practice so com- 
mon among publishers of issuing incom- 
plete editions of such works as they hap- 
pen to think will be the most saleable, 
cannot be too severely censured. We 
hope that the publication of this volume 
will not deter other publishers from 
issuing an edition of Sir Thomas Browne's 
Complete Works, under the supervision 
of an editor equal to the task. 
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Hotch-Pot. 


Hotch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, for in this pudding is not 
commonly put one thing alone, but one thing with other things put together.— Lirr.eron, 


§ 287, 176 a. 


WE will thank our contemporaries to 
give us, at least, the usual credit when 
they copy our original articles by whole- 
sale into their columns. 


The leading article in our last number 
was written by Mr. Charles F. Blake of 
the Suffolk Bar. 


We are indebted to Mr. John Hooker 
of Hartford for a portion of the sheets 
of his forthcoming volume of Reports. 


Mr. J. B. Thayer, the author of the 
Prize Essay on “ The Right of Eminent 
Domain,” which was published in this 
Journal (Vol. XIX. pp. 240-325), intends 
to reprint it in a separate volume with 
revisions and additions. It is a well- 
written, exhaustive Essay on a subject 
of great importance. 


The Upper Canada Law Journal is 
conducted with signal ability. To the 
profession in Canada it is indispensa- 
ble; to the profession elsewhere it is 
valuable, It is well printed on excellent 


paper. 


The Congregational Quarterly, Jan- 
uary, 1863, has an interesting article, 
with portrait, on the late Chief Justice 
Williams of Connecticut. 


Mr. J. K. Wiggin, 14 Summer Street, 
has a collection of rare and valuable books. 
He has a large paper copy of Richard 
Grant White’s very excellent edition of 
Shakespeare, only fifty copies of which 
were printed for subscribers. He has 
also a large paper copy of Bancroft’s His- 
tory of the United States, proof plates, 





a sumptuous book and very rare; a large 
paper, uncut copy of Spark’s Life and 
Writings of Franklin; and a large paper 
copy, clean and uncut, of the same 
author’s Life and Writings of Washing- 
ton. 


Fulbeck gives the following quaint 
definition of arrest: “ Arrestare, is by 
the authority or warrant of the law, to 
hinder that either a man or his goods be 
at his own liberty, until the law be satis- 
fied.” 


The course of legal education at the 
Inns of Court consisted principally of 
readings and mootings which have been 
described by Dugdale, Stow, and other 
writers. The readings, delivered in the 
hall with great solemnity by men ex- 
perienced in the profession, were exposi- 
tions of some important statute or section 
of a statute. Many of them have been 
published, and some of them contain most 
profound juridical arguments, such for 
instance as Lord Bacon’s Reading on the 
Statute of Uses, and that of Mr. Sergeant 
Callis on the Statute of Sewers. From 
p- 78 of the original edition of the last- 
named book we print the following pas- 
sage as a specimen of the lucid and 
elegant style of the author :— 

“Tt may here, as I take it, be moved 
for an apt question, in whom the pro- 
perty of running waters was ; for in Natura 
Brevium, fol. 123, there is a quod per- 
mittat habere liberam piscariam in aqua 
ipsius L., whereby it appears that the 
plaintiff had property in those waters; 
and in Pl. Comm, 154, one granted aquam 
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suam in L., and the piscary passeth there- 
by, and so did the soil also, in my opin- 
ion; for, in 12 H. 7, fol. 4, a precipe 
quod reddat is brought de una acra 
terrae cu’ aqua cooperta. In my conceit, 
the civil law makes prettier and neater dis- 
tinctions of these than our common law 
doth: for, there it is said that naturali 
ratione quaedam sunt communia, ut aer, 
aqua profiuens, mare, et littora maris. I 
concur in opinion with them, that the air 
is common to all; and I hold my former 
definitions touching the properties of the 
sea and tlre sea-shores. But that there 
should be a property fixed in running 
waters, I cannot be drawn to that opin- 
ion, for the civil law saith farther, quod 
aqua profluens non manet in certo loco, 
sed procul fuit extra ditionem ejus quod 
flumen est ut ad mare tandem perveniat ; 
for, in my opinion, it should be strange the 
law of property should be fixed upon such 
uncertainties as to be altered into meum, 
tuum, suum, before these words can be 
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spoken, and to be changed in every 
twinkling of an eye, and to be more un- 
certain in the proprietor than a chameleon 
of his colors,” 


In Walpole’s Noble Authors is re- 
corded an anecdote of the third Earl of 
Shaftsbury. Attempting to speak on the 
bill for granting counsel to prisoners in 
cases of high treason, he was confounded, 
and for some time could not proceed; 
but recovering himself, he said, “ What 
now happened to him, would serve to 
fortify the arguments for the bill—if he, 
innocent and pleading for others, was 
daunted at the augustness of such an 
assembly, what must a man be who should 
plead before them for his life ?” 


Law is a bottomless pit; John Bull 
was flattered by the lawyers, that his 
suit would not last above a year; yet ten 
long years did Hocus steer his cause 
through all the meanders of the law, and 
all the courts. —ARBUTHNOT. 


MASSACHUSETTS. 








. ‘ Commencement | 
Name of Insolvent. Residence. of Proceedings. Name of Judge. 

Returned by 
Batchelder, Joseph Wenham, | December 31, '62, | George F. Choate. 
Bradbury, Daniel Wenham, “ 10, "62, George F. Choate, 
Brooks, George H. (1) Boston, “ 29, 62, Isaac Ames. 
Carr, Henry H. (2) Boston, “ 10, "62, Isaac Ames. 
Childs, Willard C. Natick, « 2,62, William A. Richardson. 
Deane, John (3) Dedham, o 31, "62, George White. 
Deane, Laprellot (3) Boston, “ "62, George White. 
Edmester, James W. Chelsea, « , "62, Isaac Ames. 
Gardner, Daniel B. Salem, ad 13, "62, | George F. Choate. 
Grady, John O. Southboro’, « 22, "62, | Henry Chapin. 
Hall, Frederic F. | Boston, “ 3, 62, Isaac Ames. 
Herrick, Levi W. | Dalton, January 7, °63,| J. T. Robinson 
Heywood Chair Company, | Gardner, December 29, 62, Henry Chapin. 
Howe, Ephraim | Marlboro’, | « 17, 62, William A. Richardson, 
Howe, Needham Marlboro’, “ 7,62, William A. Richardson. 
Jarvis, John W. Sandwich, August 18, °62,,| Edward M. Gardner, 
Lewis, Jesse | Gloucester, December 15, 62, George F Choate. 
Little, Benjamin Huntington, “ 31, "62, | Samuel F. Lyman. 
Pike, William Boston, bad 12, "62, | Isaac Ames. 
Pratt, Arba Stoughton, “ 12, "62, George White. 
Sears, Willard Watertown, e 31, "62, | William A. Richardson. 
Shaw, James R. | Boston, “ 13, "62, | Isaac Ames. 
Sherman, John P. Reading, “ 29, "62, | William A. Richardson. 
Bmith, Joseph Oxford, 8, "62, | Henry Chapin. 
Smith, Samuel | Pittsfield, e 26, 62, | J. T. Robinson. 
Vitterm, Joseph W. Middleton, e 16, "62, George F. Choate. 
Ward, Joseph (1) | Boston, | bad 29, "62, | Isaac Ames. 
Whittemore, Nathaniel H. (2) | Boston, } ° 10, "62, | Isaac Ames. 
Wiswall, Samuel | Roxbury, | ° 2, "62, George White. 

! | 
PARTNERSHIPS. 


(1) Ward, Brooks & Co,; (2) Henry H. Carr & Co.; (3) John Deane & Co. 











